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This Issue in Brief 


Guideline Sentencing: Probation Officer Re- 
sponsibilities and Interagency Issues.—The recent 
decision by the U.S. Supreme Court to uphold the 
constitutionality of the sentencing guidelines system 
has provided the impetus for further legitimization 
of the Federal probation profession; yet problematic 
issues and difficult guideline decisions confront pro- 
bation officers as they carry out the guideline presen- 
tence investigation. This article by U.S. probation 
officer John S. Dierna focuses on the important, chal- 
lenging responsibilities placed upon the Federal pro- 
bation officer conducting guideline presentence inves- 
tigations and introduces a three-step process to assist 
probation officers assigned to these investigations. 


The Presentence Report, Probation Officer Ac- 
countability, and Recruitment Practices.—Under 
guideline sentencing, the probation officer has be- 
come the “fixer of punishment,” according to Federal 
probation officer Harry J. Jaffe. This new role affects 
the drafting of the presentence report, heightens the 
degree of accountability, and argues for a change in 
the hiring protocol of new officers. As punisher, the 
probation officer must now function as an evaluator 
of knowledge rather than as a presenter of simple 
facts. This untraditional role requires a diversity of 
analytical skills and competencies, extending beyond 
the vistas of the social sciences. 


Prison “Boot Camps” Do Not Measure Up. _ttis 
article by Dale K. Sechrest is about prison “boot 
camps,” or shock incarceration programs, which are 
proliferating in the United States and have generated 
great interest from the public and media. Typical 
programs provide a 90- to 120-day period of military- 
style recruit training designed to instill discipline 
and improve the self-respect of the individual partic- 
ipants, thus leading to improved future behavior. 


System goals include reducing prison populations, 
reducing costs, and perhaps reducing recidivism 
rates for these offenders. Recidivism evidence to date, 
however, shows little improvement over national 
norms for these offenders. In fact, they may be doing 
worse. 


The Greatest Correctional Myth: Win- 
ning the War on Crime Through Incarceration.— 
Reiteration of the futility of trying to win the Nation’s 
war on crime through overreliance on incarceration 
is essential, asserts author Joseph W. Rogers. Taken 
to extremes, the imprisonment solution has become 
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“the greatest myth of contemporary corrections.” Con- 
sideration should be given to another Presidential 
Commission on Law Enforcement and Administra- 
tion of Justice combined with a temporary morator- 
ium on prison construction. 


Probation and Parole Malpractice in a Nonin- 
stitutional Setting: A Contemporary Analysis.— 
Probation and parole officers and boards of parole 
face some potential perilous situations in the decision 
to release, the supervision context, and board liability 
per se for damages occasioned by decisions involving 
offender release into society. There is some concern 
that the tort of professional negligence (or malprac- 
tice) may offer potential plaintiffs an opportunity for 
suing probation and parole personnel for large sums 
of money. However, if the law in this field remains in 
its current configuration, malpractice liability will 
be minimal. This article by John D. Watkins, Jr., 
discusses the damages and the corresponding defense 
to such litigation. 


The Utilization of Technology in Correctional 
Institutions.—In recent years corrections has be- 
come a growth industry with that growth leading to 
the development and adoption of technological 
advances in corrections. This article, by Lawrence 
Travis, Edward Latessa, and Robert Oldendick, re- 
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ports on a national study of the impact of technology 
in correctional institutions. Technological applica- 
tions are described, problems noted, and suggestions 
for improvement made. 


Prison Overcrowding: The Case of New Jersey— 
Prison overcrowding, particularly as it relates to 
institutional violence and the threat of the spread of 
contagious diseases, has become a very serious prob- 
lem, asserts author Edward W. Sieh. In New Jersey, 
particularly in Trenton, the persistent state of over- 
crowding is explained by a lack of planning, limited 
policy analysis, ignorance over what officials were 
doing, and the problems inherent with using an insti- 
tution to punish offenders. 


Crime Victims Seeking Fairness, Not Revenge: 
Toward Restorative Justice—V ictims of crime ap- 
pear to be less vindictive than frequently portrayed 
by the media and ambitious politicians, according to 
author Mark S. Umbreit. His article discusses a Min- 
neapolis study which examined the meaning of “fair- 
ness” to burglary victims who had been referred toa 
victim-offender mediation program working with ju- 
veniles. The most frequent concern of these victims 
was providing adequate rehabilitative services to the 
offender. Other concerns were: compensation of the 
victim and punishment of the offender. 


Guideline Sentencing: Probation Officer 
Responsibilities and Interagency Issues 


By JOHN S. DIERNA 
United States Probation Officer, Columbus, Ohio 


HE RECENT decision by the United States 
Supreme Court (U.S.A. v. Mistretta) to up- 
hold the constitutionality of the Sentencing 
Reform Act of 1984 has placed a significant respon- 
sibility upon the Federal probation officer to develop 
a thorough understanding of the theoretical frame- 
work and implementation procedures of the sen- 
tencing guidelines. Of equal importance, probation 
officers must be keenly aware of the difficult guide- 
line-related responsibilities and potential obstacles 
that may be encountered in certain cases. Since the 
introduction of the Sentencing Reform Act of 1984, 
judges, probation officers, attorneys, and law enforce- 
ment agencies have begun to familiarize themselves 
with the new and challenging responsibilities placed 
upon them by the United States Sentencing Commis- 
sion. Consequently, these new roles, responsibilities, 
expectations, and rapid changes generated by guide- 
line sentencing have had an enormous impact on pro- 
bation offices and other professional agencies that 
strive toward the common goal of effective guideline 
sentencing. 

In the following pages, the guideline-related respon- 
sibilities of the probation officer will be analyzed. In 
addition, the responsibilities of the prosecuting attor- 
ney, defense counsel, and case agent will be examined, 
as well as their impact on the probation officer’s 
presentence investigation. Further, a three-step pro- 
cess will be presented to assist the probation officer 
in focusing on guideline presentence investigation 
responsibilities. It is hoped that probation officers 
and other professional agencies involved in guideline 
sentencing will better understand and address these 
changing responsibilities and guideline-related issues 
in order to fortify their pivotal roles and ensure a 
more effective and unified guideline sentencing pro- 
cess. 


Reducing Sentencing Disparity in the Court 


The three basic objectives that Congress sought 
to achieve in developing sentencing guidelines were 


1 United States Sentencing Commission, Sentencing Guideline Manual. Washington, 
D.C.: Government Printing Office, 1987, p. 1.2. 


2 Ibid., p. 1.3. 


3 Susan D. Krup, “A Retributive-Justice Model of Sentencing.” Federal Probation, 
1981, 45, p. 25. 


honesty, uniformity, and proportionality in sentenc- 
ing. One of the primary purposes of achieving uniform- 
ity in the sentencing process was to narrow “the wide 
disparity in sentences imposed by different Federal 
courts for similar criminal conduct by similar offend- 
ers.” ! In order to reduce sentencing disparity in the 
court system (i.e., increase uniformity) yet encourage 
different sentences for different criminal conduct 
(i.e., proportionality) the United States Sentencing 
Commission acknowledged the dilemma of how to 
achieve uniformity and proportionality in the sentenc- 
ing of defendants in United States district courts. 
The dilemma centered on whether to establish a broad 
category approach which granted judges the discre- 
tion to select a sentence along a broad sentencing 
range or a complex system of subcategories which 
would require judges and probation officers to make 
decisions regarding complicated facts and specific 
issues about the offense. The U.S. Sentencing Commis- 
sion concluded: 


In the end, there is no completely satisfying solution to this 
practical stalemate. The Commission has had to simply balance 
the comparative virtues and vices of broad, simple categoriza- 
tion and detailed, complex sub-categorization, and within the 
constraints established by that balance, minimize the discretion- 
ary powers of the sentencing court. Any ultimate system will, to 
a degree, enjoy the benefits and suffer the drawbacks of each 
approach. 2 


The final product established by the U.S. Sentenc- 
ing Commission to reduce the discretionary powers 
of the court is a blending of the aforementioned ways 
to categorize offense behavior. The Sentencing Re- 
form Act of 1984 is considered a retributive-justice 
model of sentencing that has introduced a sentencing 
framework that effectively reduces judicial discretion 
by requiring that “sentences be based upon the serious 
nature of the offense and be proportional to the harm 
done by the offender.” ? An integral component 
of this sentencing process is the probation officer, 
who is required to investigate the facts of the offense 
and determine the guideline applicability of these 
facts for the purpose of offense level computation 
purposes. 


The Changing Role of the Probation Officer 
in the Sentencing Process 


Guideline sentencing has presented the framework 
for revitalizing the Federal probation field based on 
the prominent role assigned to probation officers. 
Prior to guideline sentencing, the primary task of the 
probation officer, as it pertained to sentencing, focus- 
ed on compiling prosecutorial and defendant versions 
of the offense, verifying prior arrest history and per- 
sonal background data, evaluating the information, 
and making a recommendation. The aforementioned 
contents of the presentence report were (and except 
for a few modifications still are) useful in providing 
the sentencing judge with a more thorough under- 
standing of the defendant for sentencing purposes. 
Yet, the introduction of increased probation officer 
decision-making responsibilities that affect upon 
guideline calculations has significantly expanded the 
role of the probation officer and has amplified the 
importance of the presentence investigation report. 

Primarily, the probation officer has been assigned 
the difficult, yet challenging responsibilities of 
thoroughly investigating the criminal activity of the 
defendant) i.e., offense of conviction and charged/un- 
charged criminal conduct) in order to determine the 
base offense level, existence/nonexistence of relevant 
conduct, specific offense characteristics and adjust- 
ments (see sections A - E, chapter 3 of the Guidelines 
Manual), and departure issues. These guideline deter- 
minations are based on the probation officer’s ability 
to establish the facts of the case and to apply these 
facts to law (i.e., sentencing guidelines). This applica- 
tion process occurs after the probation officer has 
thoroughly investigated and analyzed the case and 
has engaged in case discussions with the prosecuting 
attorney, case agents, and defendant. In addition to 
these offense-related responsibilities, the probation 
officer must present a sound sentencing recommen- 
dation, including the rationale for this decision, to the 
sentencing judge. Finally, the probation officer must 
be prepared to defend guideline decisions when con- 
fronted with objections by the prosecuting attorney 
and/or defense counsel. 


Guideline Decision-Making Responsibilities 
Anexample of the decision-making responsibilities 
required of the probation officer during the prepara- 
tion of a guideline presentence report is detailed in 
the analysis of the following hypothetical case situa- 
tion: 
Drug Enforcement Administration agents arrest an individual 
after he sells approximately 1.5 kilograms of cocaine to a confi- 
dential informant. He is arrested at his home without incident. 


During asearch of the residence, agents confiscate an additional 
kilogram of cocaine in an adjoining room along with a weighing 
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scale and drug packaging paraphernalia. Further, officers con- 
fiscated a loaded handgun under a seat cushion which was 
4 feet from where the transaction occurred. Officers located 
drug records and have developed a 12-member hierarchy as it 
pertains to the drug distribution ring. Five additional arrests 
have been made. It should also be noted that the informant 
admitted to arresting officers that 2 months ago (before he was 
used as an informant) he purchased a total of 28 ounces of 
cocaine during two meetings with the defendant. 


The case scenario presents myriad guideline-relat- 
ed issues that the probation officer must analyze. The 
probation officer must ultimately determine whether, 
and to what extent, such issues should be included in 
the report (i.e., for informational purposes or guide- 
line computation purposes). Examples of t.:ese impor- 
tant decisions are detailed below: 


(1) Is the 1 kilogram of cocaine found in the defendant’s home 
a consideration bearing on relevant conduct under sections 
1B1.3(a)(1), (2), (3), (4) or (5)? 


(2) If this additional quantity of cocaine is not a consideration 
under relevant conduct, should it be used as a factor to warrant 
an upward departure or a sentence at the upward point of the 
guideline imprisonment range? 

(3) Does the loaded handgun represent a weapon possession 
enhancement under section 2D1.1(b) (1)? 


(4) Is there enough evidence to utilize the 28 ounces of cocaine 
purchased by the informant as relevant conduct? If not, should 
it be included in the report for informational purposes or as a 
factor to warrant departure? 


(5) What is the defendant’s role in the offense? Does his role 
necessitate an adjustment under section 3B1.1(a), (b), (c) or 
3B1.2(a) (b)? 


(6) In terms of the relevant conduct, specific offense characteris- 
tics, and adjustment determinations, does the probation officer 
have the support of the U.S. attorney’s office, case agent, and 
informant if a sentencing hearing is held before the judge? 


It is evident that numerous difficult decisions con- 
front the probation officer during preparation of the 
presentence report. It is of utmost importance that 
the officer utilize his investigative and decision-mak- 
ing skills especially when making determinations 
that affect the Total Offense Level such as issues of 
relevant conduct, offense level adjustments, and spe- 
cific offense characteristics. The simple three-step 
process described below may assist the probation 
officer assigned to a guideline presentence investiga- 
tion. The three-step process, an easy pathway to follow 
when conducting the presentence investigation, in- 
volves the following: 


(1.) Establishing the facts of the case; 

(2.) Applying case facts to law: Guideline interpre- 
tation; 

(3.) Maintaining confidence with the guideline de- 
cisions that are made. 


Establishing the Facts of a Guideline Case 


The probation officer’s responsibility of establish- 
ing the facts of a case for guideline presentence investi- 
gation purposes commences upon the defendant’s plea 
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of guilty or conviction in United States district court. 
Once the probation officer has been assigned a guide- 
line presentence investigation, he embarks on the 
challenging, yet rewarding task of interviewing, in- 
vestigating, verifying, and quantifying in order to 
obtain and eventually analyze offense information 
for inclusion in the presentence report. The U.S. Sen- 
tencing Commission has bestowed upon the probation 
officer the important responsibility of establishing 
the case facts which affect the guideline calculations 
(i.e., Total Offense Level) and the corresponding guide- 
line imprisonment range. Based on this significant 
responsibility, the investigating probation officer 
must familiarize himself with generic offense-related 
questions that should be answered during the course 
of the presentence investigation. A few of the ques- 
tions that could ultimately affect guideline calcula- 
tions in certain cases are as follows: 


@ When was the criminal investigation that pertains to the 
defendant initiated by law enforcement officials? 

e Which law enforcement agencies were involved 
in the investigation? 

@ When and why did the defendant become a target of the 
investigation? 

@ How many individuals were involved and/or have been charg- 
ed as a result of this crime? 

@ What is the defendant’s role in the offense? 

© Describe the overall offense behavior of the defendant. 

© Quantify the total amount of drugs/moneiary loss attribut- 
able to the case. 


@ Willi the case agents testify to the truthfulness of the facts of 
this case? 


These offense-related questions assist the probation 
officer in establishing a comprehensive understand- 
ing of the investigation and the defendant’s participa- 
tion in the criminal activity. During the presentence 
investigation, the probation officer must establish 
case facts by interviewing case agents and distinguish- 
ing between statements based on fact, allegation, and 
assumption. It is important for the probation officer 
to determine whether the case agent would testify to 
the truthfulness of offense-related information in the 
event that objections are raised and a sentencing 
hearing is required. An agent’s willingness to testify 
to certain offense-related information is an excellent 
determinant of whether the information is factually 
based. This determination process and an agent’s 
support of offense information obtained by the proba- 
tion officer are an integral component of the guideline 
presentence investigation, especially in cases which 
involve information that had not been discussed in 
the charges that had been filed (yet may be used for 
calculating the Total Offense Level for purposes of 
relevant conduct or factors to warrant departure). 


Guideline Interpretation: 
Applying Case Facts to Law 


The establishment of case facts leads to the process 
of determining whether the facts can be applied to 


4 United States Sentencing Commission, Sentencing Guideline Manual, p. 2.40. 


the law (i.e., sentencing guidelines). During this seg- 
ment of the guideline presentence investigation, the 
probation officer is required to analyze the facts that 
have been obtained regarding the Federal offense 
and the characteristics pertaining to the defendant’s 
involvement and determine their applicability/non- 
applicability in the guideline calculations. This, too, 
can be a difficult decision-making process, primarily 
because the probation officer must conclude whether 
the offense information obtained is based on enough 
fact to warrant consideration for offense-level compu- 
tation purposes. In order to effectively assess the ap- 
plicability of case facts to the law, the probation off- 
icer should examine the facts in relation to the specific 
sentencing guideline section of the Guideline Manual. 

This decision-making process is evident in the 
analysis of the case scenario presented earlier. For 
example a loaded weapon was found under a seat 
cushion at the home of an individual who had been 
involved in drug distribution activities (established 
case fact). Analysis of section 2D1.1(b) (1) and the 
Guideline Commentary page 2.40, number 3, of the 
sentencing guidelines manual reveals that an enhance- 
ment for firearm possession applies when there is “an 
increased danger of violence when drug traffickers 
possess weapons. The adjustment should be applied if 
the weapon was present . . .” 4 (definition of the law). 
At this point, the probation officer must decide 
whether the facts of the case apply to the law that has 
been established for firearm possession. It is under- 
standable that probation officers may differ in their 
understanding of this specific offense characteristic 
and other offense-related information contained in 
the sentencing guidelines manual. It is evident that 
decisions vary when individuals with the responsibil- 
ity to decide the applicability of these facts to law 
possess differing case facts. 

A probation officer’s decision-making skills in 
guideline situations become more refined with experi- 
ence and effective communication with co-workers 
who have confronted various guideline decision situa- 
tions. It is vitally important that probation office 
administrators address this issue by encouraging dia- 
logue between officers on a consistent basis in order 
to discuss guideline-relevant issues such as guideline 
applicability/calculation decisions. For example, 
weekly meetings should be scheduled between office 
administrators and line officers. Office meetings are 
an important tool in the guideline sentencing process. 
The importance of office meetings was addressed in 
Jack Phillips’ article “We’ve Got to Keep Meeting 
Like This.” Phillips concluded: 


(Office meetings) give employees an opportunity to contribute 
ideas and suggestions about the implementation of new policies 
and to express their feelings about existing ones. Together, 
employees and supervisors can identify, discuss and deal with 
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potential problems before they can become unmanageable. Such 

- open discussion among employees and between the employees 
and their supervisor improves cooperation and teamwork in 
the work unit. > 


_ Office meetings should concentrate on the specific 
problems that have confronted officers since the imple- 
mentation of guideline sentencing and an examina- 
tion, as an office, of offense conduct issues, specific 
offense characteristics, and additional elements of 
the presentence report that require the probation 
officer to utilize his decision-making abilities. In the 
author’s opinion, the failure to address the issues of 
guideline decision-making responsibilities and the 
process of applying case facts to law may result in 
divergent viewpoints regarding the general under- 
standing and application of the sentencing guidelines. 
Probation offices must work together, especially dur- 
ing this evolutionary stage of guideline sentencing, in 
order to candidly discuss the process of applying case 
facts to the sentencing guideline framework. 

The author does not propose, however, that proba- 
tion offices, districts, or the entire probation system 
formulate and adhere to a myopic and mechanistic 
view of guideline sentencing and decision-making 
responsibilities. It is apparent that no matter how 
specific a guideline is, it is subject to individual inter- 
pretation and individual decision-making as to 
whether the information should he used for calcula- 
tion purposes and whether the officer can adequately 
argue these decisions in court. It is recommended 
that office meetings on guideline issues be held which 
would provide officers the opportunity to candidly 
discuss the difficulty in making guideline decisions 
and instill confidence and an increased level of under- 
standing of the guideline elements that are necessary 
in making important guideline decisions. 
Maintaining Confidence With Guideline Decisions 

Throughout the guideline presentence investiga- 
tion process, it is of utmost importance that the proba- 
tion officer maintain confidence regarding the guide- 
line determinations that he makes and expounds upon 
in the presentence report. Maintaining confidence is 
especially important since the advent of guideline 
sentencing because it is the probation officer’s respon- 
sibility (in the author’s opinion the probation officer’s 
most challenging responsibility) to defend (orally and 
in writing) guideline decisions if objections are raised 
by the prosecutor and/or defense attorney. Prior to 
guideline sentencing, objections raised by defense 
counsel and/or the prosecuting attorney were respond- 
ed to in addendum form. At the time of sentencing, 
the judge would further address the objection(s) and 


Py Jack J. Phillips, “We’ve Got to Keep Meeting Like This,” Personnel, January 1988, p. 


® United States Sentencing Commission, Sentencing Guideline Manual, p. 1.8. 
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decide whether the objections affected upon his sen- 
tencing decision. Under guideline sentencing in the 
Southern District of Ohio, written objections to the 
presentence report must be submitted by the objector 
(i.e., defense counsel/prosecuting attorney) within 10 
working days and responded to in writing by the 
probation officer in 7 working days. If objections 
remain unresolved, asentencing conference is sched- 
uled at the U.S. probation office at which time the 
parties involved (defense counsel, prosecutor, case 
agent) meet in an attempt to resolve the objections. In 
many cases, the objections remained unresolved, and 
a sentencing hearing is required before the judge in 
order to resolve the objections. 

Sentencing conferences and hearings require the 
probation officer to exhibit oratorical skills, profes- 
sional savvy, and an ability to present rational and 
persuasive arguments in support of his guideline-rele- 
vant decisions. The aforementioned responsibility is 
awesome given the fact that prior to guideline sen- 
tencing the probation officer’s reliance on these skills 
was significantly less as they refer to the presentence 
investigation and sentencing process. The introduc- 
tion of new and challenging responsibilities should 
be accompanied by various techniques to ensure that 
the employee adequately fulfills the requirements 
and responsibilities placed upon him. If probation 
officers are not afforded the opportunity to expand 
their abilities as comunicators, mediators, and decis- 
ion-makers, their effectiveness as guidelines sentenc- 
ing applicators is severely hindered. It is reeommend- 
ed that probation officers be afforded the opportunity 
to enhance their communication skills by attending 
seminars, educational courses, and workshops aimed 
at assertiveness training, mediation techniques, and 
public speaking. 


Effects of Guideline Sentencing on Plea Agreements 


The challenging guideline decision-making respon- 
sibilities are not the only dilemmas facing the United 
States probation officer since the introduction of 
guideline sentencing. Of equal importance is the re- 
duction in prosecutorial flexibility regarding the plea 
bargaining process, which may produce deleterious 
effects on probation officers and their ability to fulfill 
their roles as guideline presentence investigators. 
The U.S. Sentencing Commission expected “the initial 
set of guidelines to have a positive, rationalizing im- 
pactupon pleaagreements . . .” ®° Oneofthe reasons 
for the positive impact envisioned by the Sentencing 
Commission is discussed below: 


. . . the guidelines create a norm to which judges will likely 
refer when they decide whether, under Rule 11(e), to accept or 
to reject a plea agreement or recommendation. Since they will 
have before them the norm, the relevant factors (as disclosed in 
the plea agreement) and the reason for the agreement, they will 


4 
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find it easier than at present to determine whether there is 
sufficient reason to accept a plea agreement that departs from 
the norm. 7 


Yet, prosecutorial discretion has been addressed 
many times by criminologists who study retributive- 
justice models of sentencing. Susan D. Krup’s article, 
“A Retributive-Justice Model of Sentencing,” focuses 
on prosecutorial discretion as a major problem in this 
sentencing model: 


One of the major flaws cited by critics of the retributive ap- 
proach is that, while limiting judicial discretion, it fails to 
realistically take into account prosecutorial discretion and the 
prosecutor’s use of plea-bargaining. In fact, the critics argue 
that these models only serve to replace abuses of judicial discre- 
tion with an even more dangerous potential, increased prosecu- 
torial discretion. ® 


Under guideline sentencing, judges are required 
to examine and ultimately determine whether to ac- 
cept the plea agreement and to “make certain that 
prosecutors have not used plea bargaining to under- 
mine the sentencing guideline.” ° The aforemention- 
ed monitoring process, and the increased guideline 
decision-making responsibilities of the probation offi- 
cer, have, in some cases, begun to deteriorate the once 
strong and symbiotic relationship between the U.S. 
attorney’s office and the U.S. probation office. The 
fragility of this relationship was initially examined 


by Donald Chamlee, chief of the Probation Division, 
Administrative Office of the United States Courts, 
when he lauded the probation officer’s role in guide- 
line sentencing, yet remarked on the possible effects 
of this role and guideline decisions on plea agree- 
ments: 


In applying the guidelines as Rule 32 requires, the officer 
comes up with facts or an interpretation of the guidelines that 
calls for a sentence different, and usually greater, than what 
either the defense or prosecution had in mind. This threatens to 
overturn the plea bargain. '° 


Guideline Sentencing Relationships: 
The Probation Officer and the Assistant United 
States Attorney 


Prior to the Sentencing Reform Act of 1984, the 
professional relationship between the staffs of the 
U.S. attorney’s office and the U.S. probation office 
was generally grounded in mutual respect and reli- 
ance as it related to the presentence report and the 
sentencing of defendants in U.S. district courts. Pro- 
bation officers routinely depended upon the assistant 
United States attorney “as a primary source of 


7 Ibid. 
8 Krup, “A Retributive-Justice Model of Sentencing,” Federal Probation, 1981, p.26. 
® United States Sentencing Commission, Sentencing Guideline Manual, p. 6.5. 


10 Probation Division, News and Views, A Message from the Chief. Washington D.C.: 
Administrative Office of the United States Courts, (Volume XIII, No. 17), p. 1. 


1 The Federal Judicial Center, An Introduction to the Federal Probation System. 
Federal Judicial Center, 1976, p. 19. 


essential information . . . in preparing the official 
account of the offense in presentence reports.” ! Like- 
wise, prosecuting attorneys relied on the probation 
officer to present a thorough and fair representation 
of the defendant’s criminal activities in the presen- 
tence report in order for the judge to have a complete 
understanding of the defendant for sentencing pur- 
poses. As previously discussed, the introduction of 
guideline sentencing has placed the responsibility on 
the probation officer to make crucial decisions regard- 
ing the extent of the defendant’s involvement in the 
instant offense. On occasion, these determinations 
may be in direct contrast to the plea agreement and 
the discussions between prosecutor, defendant, and 
defense counsel. Further, these guideline decisions 
may result in the rejection of the plea agreement by 
the sentencing judge and a significant increase or 
decrease in the defendant’s total offense level and 
guideline imprisonment range. 


Relevant Conduct: A Controversial 
Guideline Decision 

The existence or nonexistence of relevant conduct 
in a guideline case is a difficult and sometimes contro- 
versial decision that the probation officer must make 
during some presentence investigations. An example 
of how the relevant conduct determination and addi- 
tional offense-related decisions may threaten the plea 
agreement and cause disharmony between the proba- 
tion officer and the prosecutor is evidenced in the 
case scenario presented earlier. 


A Possible Prosecutorial Viewpoint 


The defendant is charged with one count of Distribution of 
Cocaine (i.e., 1.5 kilograms of cocaine)[ Title 21, USC 841 (b) (1) 
(B)] and one count of Conspiracy [Title 21, USC 846]. The 
defendant pleads guilty to Distribution of Cocaine in return for 
the dismissal of the Conspiracy charge. The plea agreement 
recommends that the defendant be considered a minor partic- 
ipant [Section 3B1.2(b)]. In addition, the plea agreement states 
that the prosecution has no evidence to suggest that the gun 
found in the home was used during the commission of the 
offense. It is noted that preplea negotiations focused on the 1.5 
kilograms of cocaine for the purposes of a preliminary drafting 
of a total offense level and guideline imprisonment range. 


The prosecutor advised defense counsel that probation officials 
were not bound by the preliminary findings/recommendations. 
Based on the 1.5 kilograms, no enhancements, a two-level reduc- 
tion fer minor participant, acceptance of responsibility and a 
lack of a prior arrest history, preliminary calculations revealed 
a total offense level of 22 and a guideline imprisonment range of 
41-51 months. Defense counsel was advised that the statutory 
penalty for the Distribution of Cocaine count was 5 - 40 years 
imprisonment, which meant that the Judge would have to sen- 
tence the defendant to at least 60 months in prison regardless of 
the guideline imprisonment range. 


A Probation Officer’s Guideline Investigation 
The probation officer interviewed the defendant, 
who accepted responsibility for his involvement in 
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the count of conviction, yet declined to discuss his 
possible involvement in additional drug distribution 
activities. An interview with the prosecutor revealed 
that the plea agreement was fashioned in a way that 
would reduce the possibility that the defendant (who 
is a first-time offender) would be sentenced to a period 
of imprisonment in excess of 5 years. In addition, the 
prosecutor stated that the minor participant recom- 
mendation was based on the lack of the defendant’s 
knowledge of the scope of the distribution ring and 
the short period of time (i.e., 3 months) that he was 
involved in the crime. 

An interview with the Drug Enforcement Agency 
(DEA) case agent and the probation officer’s analysis 
of the details of the offense revealed that the defendant 
was responsible for the 1.5 kilogram transaction and 
had been involved in transactions totaling 28 ounces 
of cocaine with the informant before he was used as 
an informant with the DEA. Although individuals 
had been arrested who were considered more culpable 
than the defendant, a two-level reduction did not 
appear warranted. Further, the loaded gun reflected 
an increased danger of violence because it was loaded 
and in extremely close proximity to the defendant 
during the transaction. In addition, the one kilogram 
of cocaine confiscated from the defendant’s home and 
the 28 ounces of cocaine that he sold to the informant 
3 months earlier were considered relevant conduct 
based on sections 1B1.3(a)(1) and (a)(2). This deter- 
mination was based on the fact that one kilogram was 
found in the home surrounded by drug packaging 
and distribution paraphernalia and is considered to 
be “part of the same course of conduct . . . as the 
offense of conviction.” !2 In addition, guideline man- 
ual commentary has authorized the inclusion of addi- 
tional quantities of drugs in offense level computation 
(see page 2.40 paragraph 6, page 2.46 paragraph 11, 
page 1.16 paragraph 2, pages 1.18 and 1.19). The 
additional 28 ounces of cocaine that the defendant 
sold to the informant are considered relevant conduct 
based on sections 1B1(a)(1) and (a)(2) and the aforemen- 
tioned guideline commentaries. The 28 ounces repre- 
sented conduct in preparation for the offense of con- 
viction and was part of the same course of conduct or 
common scheme or plan as the offense of conviction. 
Further, the DEA case agent and the informant were 
interviewed by the probation officer and agreed to 
testify to the truthfulness of their statements in the 
event that a sentencing hearing was required. 


The Probation Officer’s Guideline Calculations 


The probation officer’s guideline offense level deter- 
minations are listed below: 


(1) 1.5 kilos + 1 kilo + 28 ounces = 3.3 kilos of cocaine 
[relevant conduct 1B1.3(a) (1) and (a)(2)] Base Of- 
fense Levei = 28 


12 United States Sentencing Commission, Sentencing Guideline Manual, p. 1.17. 


18 Probation Division, News and Views (Volume XIII, No. 17), p. 1. 
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(2) two level enhancement for weapon possession 
[2D1.1(b)(1)] = +2 


(3) no upward or downward adjustment for role in 
the offense 


(4) two level reduction for acceptance of responsi- 
bility [3E1.1(a)] = -2 


(5) Total Offense Level of 28, Criminal History 
category of I and a guideline imprisonment rage of 
78 - 97 months. 


It is evident that the probation officer’s guideline 
computations are in stark contrast to the preliminary 
discussions between the prosecutor and the defense 
attorney (i.e., 78-97 months imprisonment vs. 41-51 
months). Regardless of whether the sentencing judge 
agrees with the probation officer’s assessment of the 
case, it is apparent that the probation officer consider- 
ed the aspects of the case and provided the judge with 
an overall assessment of the defendant’s criminal 
behavior. Case scenarios such as the one described 
above threaten the plea agreements established by 
Federal prosecutors and muy transform the symbiotic 
relationship between Federal prosecutors and proba- 
tion officers into an adversarial relationship. 


Withholding Guideline Relevant Information 


Another method of guideline circumvention that 
has a direct impact on the responsibilities of the proba- 
tion officer focuses on the deliberate withholding of 
guideline-relevant information from the investigating 
probation officer by the Federal prosecutor. It is ap- 
parent that if the defendant is not charged with this 
additional offense behavior and the probation officer 
is not informed of the overall offense behavior of the 
defendant’s criminal conduct, relevant conduct is not 
an issue and the plea agreement is relatively secure. 
Chamlee responded to this type of guideline cireum- 
vention by offering the following advice to probation 
officers: 


If this new sentencing scheme encourages opposing counsel or 
others to suppress information or otherwise make it unavailable 
to the probation officer, the officer is best advised to inform the 
Court. It is the Court that has the greatest interest in having 
available a full array of all pertinent factsinacase . . . proba- 
tion officers must (continue) to objectively pursue the issues on 
behalf of the Court and lay out these facts for the Courts to 
address. 13 


A Need To Initiate Interagency Dialogue 


The U.S. Sentencing Commission did not formulate 
the sentencing guidelines in order for probation offi- 
cers to independently and arbitrarily decide a defen- 
dant’s punishment, nor did it espouse Federal prose- 
cutors withholding potentially guideline-reievant in- 
formation from investigating probation officers. Ad- 
ditionally, the U.S. Sentencing Commission intended 
that prosecutors meet with defense attorneys and 
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construct fair and honest plea agreements based on 
the defendant’s criminal behavior. The methods of 
circumvention utilized by some prosecutors to prevent 
probation officers from obtaining a thorough under- 
standing of a defendant’s criminal activity were re- 
cently addressed in a memorandum for Federal pros- 
ecutors authored by Attorney General Dick Thorn- 
burgh entitled “Plea Bargaining Under the Sentenc- 
ing Reform Act of 1984.” Thornburgh cautioned that 
“prosecutors who do not understand the guidelines or 
who seek to circumvent them will undermine their 
deterrent and punitive force and will recreate the 
very problems that the guidelines are expected to 
solve.” 4 The issue of plea bargaining by Federal 
prosecutors was also addressed by Thornburgh: 


Charges should not be filed simply to exert leverage to induce a 
plea, nor should charges be abandoned in an effort to arrive ata 
bargain that fails to reflect the seriousness of the defendant’s 
conduct. . . . The basic policy is that charges are not to be 
bargained away or dropped unless the prosecutor has a good 
faith doubt as to the government’s ability to readily prove a 
charge for legal or evidentiary reasons . . . (One exception) is 
if the applicable guideline range from which asentence may be 
imposed would be unaffected, readily provable charges may be 
dismissed or dropped as part of a plea bargain. It is important 
for you to know whether dropping a charge may affect a sen- 
tence. For example, the multiple offense rules in part D of 
chapter 3 of the guidelines and recent changes to the relevant 
conduct standard set forth in 1B1.3(a)(2) will mean that certain 
dropped charges will be counted for purposes of determining 
the sentence, subject to the statutory maximum for the offense 
or offenses of conviction. It is vital that federal prosecutors 
understand when conduct that is not charged in an indictment 
or conduct that is alleged in counts that are to be dismissed 
pursuant to a bargain may be counted for sentencing purposes 
and when it may not be. 


The memo authored by Thornburgh represents a 
positive step in resolving potential problems, yet it is 
recommended that administrators of U.S. probation 
and U.S. attorney’s offices initiate discussions regard- 
ing the problems confronting each agency in the effec- 
tive implementation of the sentencing guidelines. It 
is necessary for the offices involved to openly discuss 
their differing guideline responsibilities, yet focus on 
the overall goals of each agency as they pertain to the 
sentencing of defendants—specific and general deter- 
rence and the protection of society from individuals 
involved in deviant behavior. 


Guideline Sentencing Relationships: 
The Probation Officer and Defense Counsel 


The professional relationship between the pro- 
bation officer and defense counsel has generated 
increased levels of dialogue and disagreement since 
the implementation of guideline sentencing. Specific- 


4 Dick Thornburgh, Attorney General of the United States, Memorandum on Plea 
Bargaining Under the Sentencing Reform Act, March 13, 1989, p.1. 


16 Tbid., p. 3. 


ally, sentencing guidelines and the new responsibil- 
ities of the probation officer have resulted in the 
following: (1) differing levels of guideline knowledge- 
ability between officers and defense attorneys, (2) a 
more spirited objection/resolution process, and (3) a 
heightened level of probation officer mistrust by de- 
fense attorneys because of the increased decision- 
making authority of the probation officer during the 
presentence investigation process. 

Probation officers in the Southern District of Ohio 
have prepared presentence reports in guideline for- 
mat since November 1, 1987. Although the initial 
number of presentence reports completed during this 
time period were not actually guideline cases, proba- 
tion officers, judges, prosecutors, and defense attor- 
neys were promptly indoctrinated to guidelines sen- 
tencing. Although probation officers, judges, and pros- 
ecutors actually participated in the gradual process 
of understanding the framework and implementation 
procedures of the guidelines, it appeared that the 
majority of defense attorneys who represented Fed- 
eral defendants in one location lacked the knowledge 
and motivation to learn the sentencing guidelines. 
This was particularly distressing given the fact that 
an extensive guideline training seminar was conduct- 
ed by the U.S. probation office for defense attorneys 
in the Southern District of Ohio. 

The differing levels of guideline knowledgeability 
between probation officers and defense attorneys con- 
tinued until January 1989 (when the constitutionality 
of the guidelines was upheld) when defense attorneys 
assumed a more active interest in expanding their 
understanding of the guidelines. Although the defense 
attorneys who had previously chosen not to actively 
engage in the guideline learning process are currently 
becoming more acquainted with this intricate sentenc- 
ing framework, the knowledge imbalance continues. 
Specifically, the disclosure process is more time-con- 
suming and a number of objections and recommenda- 
tions from defense attorneys are not congruent with 
the requirements of the Sentencing Reform Act of 
1984. Nonetheless, defense attorneys’ knowledge 
about guidelines has improved significantly since the 
U.S. Supreme Court decision in January 1989, and it 
is anticipated that probation officers and defense attor- 
neys will continue to work diligently in this extremely 
important area of the Federal criminal court system. 

Guideline sentencing has resulted in increased 
defense counsel participation in the presentence inves- 
tigation process. Currently, defense attorneys seem 
more inclined to be present during presentence inter- 
views between the probation officer and the defen- 
dant. The defense attorney’s request to be present 
during these interviews is justified and encouraged 
given the fact that a defense attorney’s absence from 
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these discussions could result in the consideration of 
relevant conduct, factors to warrant an upward depar- 
ture, and enhanced guideline calculations. A defen- 
dant who has not been properly advised by his attor- 
ney regarding the sentencing guidelines and their 
impact on his sentence in U.S. district court may 
candidly discuss his participation in the offense which 
may enhance his Base Offense Level and correspond- 
ing guideline imprisonment range. In an attempt to 
reduce the defendant’s probability of providing self- 
incriminating information, many defense attorneys 
have instructed their clients to limit their discussions 
with investigating probation officers to the offense of 
conviction. Although these instructions have effective- 
ly reduced the possibility of a defendant providing 
self-incriminating information, it has caused prob- 
lems regarding the probation officer’s decision to 
grant a two-level reduction for acceptance of respon- 
sibility under section 3E1.1(a) of the guidelines man- 
ual. 

A controversial issue currently confronting proba- 
tion officers is whether to grant a two-level reduction 
for acceptance of responsibility to a defendant who 
candidly discusses the offense of conviction but, on 
the advice of his attorney, declines to discuss counts 
to be dismissed and/or overall offense behavior. Sec- 
tion 3E1.1(a) of the guidelines manual advises proba- 
tion officers that in determining whether a defendant 
qualifies for the two-level reduction, one of the consid- 
erations is “voluntary and truthful admission to au- 
thorities of involvement in the offense and related 
conduct.” !*° The prosecuting attorney is able to pre- 
vent this issue from becoming a problem by utilizing 
section 1B1.8 of the guidelines manual in the plea 
agreement. Section 1B1.8 prohibits the use of self- 
incriminating information provided by the defendant 
in determining the applicable guideline range unless 
the information so provided was known by the Govern- 
ment prior to the agreement. Section 1B1.8 is applic- 
able in cases in which the defendant has agreed to 
cooperate with the Government by providing informa- 
tion concerning the unlawful activities of others. The 
inclusion of this provision in the plea agreement al- 
lows the defendant to discuss the overall offense with- 
out its being used for purposes of offense-level calcula- 
tion and results in a two-level reduction for acceptance 
of responsibility. 

The guideline sentencing process appears to have 
caused an increase in the number of defense attorney 
objections to the guideline presentence report. As 
previously discussed, the probation officer has as- 
sumed a more active role in the objection process and 
is required to engage in discussions with the defense 
attorney in an attempt to resolve the objection(s). 


16 United States Sentencing Commission, Sentencing Guideline Manual, p. 3.21. 
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Further, unresolved objections result in a hearing 
before the sentencing judge during which time the 
probation officer and defense attorney must present 
information and evidence regarding their reasoning 
for the guideline decision and subsequent objection. 
These new probation officer responsibilities are chal- 
lenging and require thorough investigative skills and 
precise decision-making abilities, yet it has engender- 
ed an increased level of mutual respect between proba- 
tion officers and defense attorneys. 


Guideline Sentencing Relationships: 
The Probation Officcr and the Case Agent 


The role of the case agent (i.e., the individual(s) 
responsible for conducting the criminal investigation 
on the defendant) in guidelines sentencing is extreme- 
ly important to the probation officer assigned to a 
guideline sentencing case. Case agents have been con- 
sidered assets to probation officers conducting pre- 
sentence investigations because it is the agent who 
possesses the details and knowledge of a case and can 
provide guidance regarding offense information and 
the extent of a defendant’s involvement in the crim- 
inal activity. Under guideline sentencing, the case 
agent continues to assume an integral role in provid- 
ing guideline-relevant information. Yet, Federal law 
enforcement agencies and task forces created to focus 
on specific Federal offenses are faced with at least 
two predicaments as a result of the evolution of sen- 
tencing guidelines. 

First, the guideline sentencing has resulted in 
harsher sentences, the reduction in sentencing dispar- 
ity, and a plea agreement monitoring process which 
significantly reduces defendants receiving lighter sen- 
tences based on the plea agreement and defendants’ 
level of cooperation with law enforcement authorities. 
In essence, guideline sentencing may result in a lack 
of incentive for defendants to cooperate with author- 
ities and may result in a substantial reduction in 
defendants being used as informants for law enforce- 
ment purposes. Currently, it appears that the only 
incentive for a defendant to act as an informant or 
provide substantial assistance to authorities is a recom- 
mendation by the prosecutor for a downward depar- 
ture from the guidelines (see section 1B1.9 of the 
guidelines manual). Should the prosecutor decline to 
file a motion under section 1B 1.9, or if the sentencing 
judge rejects the prosecutor’s recommendation for a 
downward departure, the defendant is sentenced and 
not rewarded for his efforts to assist with law enforce- 
ment authorities. 

Another problem facing the case agent in provid- 
ing overall offense information pertaining to the defen- 
dant is that it may result in the determination of 
relevant conduct and/or offense level enhancement/ 
adjustment. These guideline-relevant decisions result 
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in an enhanced guideline imprisonment range which 
may cause the defendant to refuse to cooperate with 
the case agent in the overall criminal investigation. 
Additionally, case agents may be approached by Fed- 
eral prosecutors and asked to refrain from discussing 
the defendant’s overall involvement in the offense in 
order to prevent the probation officer from using this 
information as relevant conduct or a factor to warrant 
departure. In the majority of case scenarios, the au- 
thor has witnessed the total cooperation of case agents 
in providing information regarding the defendant’s 
overall offense behavior to the investigating probation 
officer. Law enforcement agents have expressed a 
willingness to assist probation officers in the prepara- 
tion of guideline presentence reports regardless of 
potential pressure by the Federal prosecutor or the 
fact that the offense information may be used to aggra- 
vate the defendant’s sentence and cause him to refuse 
to further cooperate with law enforcement author- 
ities. Guideline sentencing has placed law enforce- 
ment agencies in an uncomfortable situation based 
on their relationships with the U.S. attorney’s office 
and the U.S. probation office. Although guideline 
sentencing is currently in its developmental stage, 
and Federal agencies are experiencing the role 
changes and the effects of the guidelines, it appears 
that case agents from Federal agencies and task 
forces are becoming increasingly aware of the pivotal 
role they assume in the effectiveness of guideline 
sentencing. 

It is imperative that guideline training be afforded 
to law enforcement officers on a routine basis in order 
that they may increase their understanding of the 
intricacies of sentencing guidelines. As Federal law 
enforcement agencies and task forces become more 
adept concerning the framework and implementation 
procedures of guideline sentencing, they also become 
an even more important asset to the probation officer 
in the presentence investigation stage and the entire 
guideline sentencing process. 


Summary 


Guideline sentencing has redefined the roles and 
responsibilites placed upon the Federal probation 
officer during the sentencing process. Probation of- 
ficers have always been required to conduct thorough 
presentence investigations to assist the sentencing 
judge in further understanding the offense and the 
defendant. Yet, guideline sentencing requires the pro- 
bation officer to make important guideline relevant 


decisions that may impact upon the defendant’s sen- 
tence in the United States district court. These guide- 
line tasks are extremely important and should be 
monitored by probation management staff in each 
office and the Probation Division, Administrative 
Office of the United States Courts. Guideline sentenc- 
ing is an evolutionary process, as is the probation 
officer’s effectiveness in guideline application deter- 
minations. It is evident that problems will be con- 
fronted by probation officers during the course of the 
guideline presentence investigation, and the initial 
step of problem resolution for each of these obstacles 
is intra-inter agency communication. Whether the 
problem focuses on establishing the facts of the case 
or circumvention of the guidelines by prosecutors, 
communication is the essential component in problem 
identification and eventual resolution. Federal proba- 
tion offices and districts must initiate discussions on 
a routine basis in order to address the issues that 
confront them in the quest to effectively fulfill their 
roles and accomplish their guideline responsibilities. 
It is important to remember that the Federal Proba- 
tion System has been bestowed with important, yet 
immensely challenging responsibilities in this new 
era of Federal sentencing. It is of utmost importance 
that Federal probation officers work diligently as 
part of a unified system to uphold these responsibil- 
ities and accomplish guideline tasks in an effective 
and professional manner. 
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The Presentence Report, Probation Officer 
Accountability, and Recruitment Practices 


SOME INFLUENCES OF GUIDELINE SENTENCING 


By HARRY JOE JAFFE™ 
U.S. Probation Officer, Western District of Tennessee, Memphis 


HE AFFIRMATION by the United States 

Supreme Court of guideline sentencing in the 

local Federal district courts impacts on the 
United States Probation System in three critical 
areas: preparatior of the presentence investigation 
report, accountability to the United States Sentenc- 
ing Commission, and recruitment of new probation 
officers. 


Guideline Sentencing and the Presentence Report 


Probation officers of the 95 Federal judicial 
districts will, under the sentencing guidelines and 
soon-to-be-issued policy statements from the Sentenc- 
ing Commission, fix sentences according toa national 
format. This national pattern of setting sentences is 
best exemplified by the stylistic and contextual 
changes in the format of the presentence report. Once 
a social diagnostic tool, the presentence report, pre- 
pared under the strictures of the guidelines has been 
transformed into a piece of legal or technical prose. 
The enabling legislation, the Comprehensive Crime 
Control Act of 1984, makes patently clear that it is 
inappropriate for a sentencing court to consider “the 
education, vocational skills, employment record, fam- 
ily ties and responsibilities, and community ties of 
the defendant.” ! 

The ‘Federal Rules of Criminal Procedure sets 
forth with great specificity, however, the information 
considered essential to the imposition of sentence: 


(1) Probation officer’s determination of the applic- 
able guideline category 

(2) Probation officer’s summary of any pertinent 
policy statements issued by the Sentencing 
Commission 

(3) Probation officer’s advice regarding the avail- 
ability, nature, and extent of any noncustodial 
programs, if the guidelines permit probation 2 


This new prescriptivism in sentencing casts the 
probation officer into a different and, some would 
argue, an uncomfortable role: punisher. As punisher, 


1 Comprehensive Crime Control Act of 1984, Pub. L. No. 84-473, 98 Stat. 2200 (1984). 
2 Fed.R.CR.P. 32(c) (2). 


3 Robinson, Legality and Discretion in the Distribution of Criminal Sanctions, 25 
Harv. J. on Legis. 393 (1988). 
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the probation officer must apply and, in many in- 
stances, internalize a whole new set of reasoning 
skills to calculate correctly the items of criminal 
liability that affect the pronouncement of sentence. 

At one time, the probation officer as presentence 
writer could function adequately as a dull cataloguer 
of data: collecting education records here, verifying 
employment there, gathering medical records here, 
talking to family there. With guideline sentencing, 
however, these bits of social data bear not one iota on 
the calculation of sentence; so, such anecdotal mater- 
ial as what the defendant’s mother’s neighbor’s best 
friend says about a defendant has no place in today’s 
presentence report. 

Guideline sentencing, with its numerical quanti- 
fication of such abstractions as relevant conduct, 
obstructionism, and degrees of culpability, demands 
of the presentence writer sophisticated reasoning 
powers. Analyses must be made, inferences must be 
drawn, and options must be selected—all within the 
confines of a somewhat complex instructional manual 
whose text ranges from the translucent to the opaque. 
To be really good, therefore, at this task of presentence 
writing, the probation officer will need to employ a 
new kind of reasoning—syllogistic—heretofore for- 
eign to probation work. 

The guidelines are presented in the style of the 
ancient Greek tradition of formal logic—the syllog- 
ism, a premise followed by a conclusion: 


[If . . . [condition stated]. . . . [consequence/ 
conclusion] 


For this reason, the probation officer, in selecting the 
applicable guideline as well as any subsequent adjust- 
ments for such features as mitigation, aggravation, 
obstruction, and acceptance of responsibility, must 
first employ a close analytical scrutiny of the material 
facts, i.e., the “conditions stated.” Only after this 
analytical process has been concluded can the proba- 
tion officer then deduce the necessary conclusions. 
Once the deductive reasoning process has been com- 
pleted, the probation officer can then draft the 
presentence report with an above-average feeling of 
confidence. 

To paraphrase former U.S. Sentencing Commis- 
sioner Paul H. Robinson, the probation officer in 
his new role as decisionmaker must make some 
terribly difficult judgments on the basis of minimal 
guidance. ? For illustration, Robinson cites the 
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hypothetical case of a national bank employee con- 
victed of forging a check on another person’s account 
in order to purchase an expensive automobile and 
then falsified the bank records to conceal the trans- 
action. The available guideline possibilities for an 
appropriate base offense level include sections 2B5.1, 
2B5.2, 2B1.1, and 2F 1.1 

To find the applicable guideline, the probation 
officer must employ a kind of Solomonic wisdom, 
especially in such instances where the instructional 
manual either defines terms in conceptual language 
or gives little guidance: 


If more than one guideline is referenced for the particular 
statute, select the guideline most appropriate [my italics] for 
the conduct of which the defendant was convicted. 4 


Having chosen an appropriate guideline, the 
probation officer, Robinson observes, referring to the 
example of the bank employee, is now called upon to 
make further decisions regarding any necessary 
adjustments to the base offense level, since the 
offense not only involved a taking of a sum but also 
concerned a breach of a fiduciary responsibility, 
further aggravated by a falsification of bank records 
to conceal the initial taking. 

The point here is that, though probation officers 
may not be able to plug up all foreseeable loopholes, 
eliminate wrong interpretations, and, in general, 
take care of all contingencies, they can, nevertheless, 
make every effort to construct presentence reports 
that reflect the elementary processes of sound deduc- 
tive logic reinforced by clarity and accuracy in 
presentation. 

The following illustration from case law demon- 
strates the degree of precision expected from presen- 
tence writers. 


A defendant appealed his guideline sentence under the provision 
of appellate review in situations where there may have been an 
incorrect application of the guidelines. The circumstances of the 
case were that the defendant ignited a newspaper and placed it 
into a mail collection box, causing the mail inside to catch fire. The 
defendant later admitted setting the fire, claiming that he had 
started the fire in order to destroy a tasteless letter that he had 
written to his girlfriend. 

The probation officer increased the defendant’s base offense 
level by seven leveis to level eleven on the ground that Section 
2K1.4(b)(4) was applicable. Under Section 2K1.4(b)(4), a defen- 
dant’s offense level must be increased by seven levels: “[i]f [he] used 
fire or an explosive to commit another offense that is a felony under 
federal law, or [he] carried explosives during the commission of an 
offense that is a felony under federal law (i.e., the defendant is 
convicted under 18 U.S.C. Section 844(h).” 

The defendant successfully argued that this guideline does not 
apply because its use of the parenthetical construction “(i.e., the 
defendant is convicted under 18 U.S. C. Section 844(h),” expressly 


4 U.S. Sentencing Commission Guidelines Manual, section 1B1.1(a). 


5 Interim Sentencing Advocacy and Case Settlement Policy under the New Sentencing 
Guidelines (Nov. 3, 1987), a memorandum from the Office of the Associate Attorney 
General to all Untied States attorneys, states the following: “It is particularly important 
that pre-sentence reports be as complete and accurate as possible. Government 
prosecutors are to be as cooperative as legally permissible in providing information to 
probation officers and giving them access to materials in the case file.” 


6 U.S. v. King , 849 F2d 1259 (9th Cir. 1988). 


limits its application to situations where defendants have, in fact, 
been convicted of Section 844(h). The appellate court held that the 
abbreviation 1.e. (Latin id est “that is”) may not be interpreted as 
e.g. (Latin exempli gratia “for example”) because the derivational 
morphology reflects that these terms have carried diachronically 
separate and distinct meanings. & 


Accountability to the Sentencing Commission 


While it may sound like preaching to the saved, 
probation officers should understand that they owea 
dual loyalty: to the district court and to the Sen- 
tencing Commission. The Sentencing Commission 
has, no doubt, painted a different and difficult world 
for the probation officer. The Sentencing Commission 
has called on probation officers to perform formal 
analyses, to draw inferences from evidence, and to 
grapple with such elusive conceptual terms as 
“minor” and “minimal.” While the sentencing judge 
may well quarrel with our conclusions, implications, 
deductions, and interpretations, the Sentencing Com- 
mission has mandated that we make them. 

The premise of guideline sentencing holds that 
through this analytical and, sometimes, adversarial 
process a kind of “truth” will emerge which will, in 
turn, promote greater equity in judgment. And to the 
probation officer in the traditional role of amicus 
curiae falls this important task of presenting the 
status of a criminal matter preparatory to the im- 
position of that judgment. Probation officers should 
be awed by the substantial ethical responsibility 
placed before them. 


Guideline Sentencing and Recruitment Practices 


The national education requirement for Federal 
probation officer candidates is an undergraduate 
degree from an accredited institution in one of the 
social sciences. Sentencing by prescriptive guidelines 
suggests, however, revision of this requisite. Syllogis- 
tic reasoning, the kind demanded of probation officers 
who function as explicators of the guidelines, can be 
found disproportionally among graduates from such 
varied academic disciplines as mathematics, geology, 
chemistry, physics, business administration, as well 
as law. For this reason, the social sciences should no 
longer serve as the sole academic well from which to 
draw future Federal probation officers. 

The Federal Bureau of Investigation has, for 
example, followed a multidisciplinary approach to 
recruitment of new agents. And a look at the Bureau’s 
recruitment practices in this day of guideline sentenc- 
ing carries significance for the Federal Probation 
System. 

Only a handful of FBI agents hold academic 
degrees in either criminology or law enforcement; 
fewer still held previous employment with state or 
local police agencies. The reason is that the FBI, 
besides wishing to train its own, seeks individuals 
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who have a knack for putting pieces of a puzzle 
together—syllogistic reasoners. These individuals 
are precisely the same kind of Talmudic reasoners 
that the complex protocol of guideline sentencing 
requires. 

The Bureau has discovered that the best syllogistic 
reasoners come from such diverse academic special- 
ities as mathematics, physics, chemistry, geology, 
linguistics, as well as the traditional law and account- 
ing. This hiring protocol is particularly followed in 
the selection of new agents assigned to the most 
intellectually demanding sections within the Bureau— 
foreign counterintelligence and white-collar crime. 
And who can deny the rigorous intellectual gymnas- 
tics required of the guideline presentence writer? 

For these reasons, selection of new probation 
officers solely from candidates holding social science 
degrees and groomed by a previous tour of duty with 
a state or local probation department may, with the 
complexities of guideline sentencing, impede rather 
than promote effective judicial decisionmaking. 


Conclusion 


Under guideline sentencing, probation officers’ 
duties have become more bureaucratic. But that 
term is used descriptively, not pejoratively, since 
most Federal employees perform a bureaucratic 
function. An employee of the Social Security Admini- 
stration, for example, makes a bureaucratic decision 
every time a determination is made on a claimant’s 
application for disability benefits. The Social Security 


7 Weigel, The Sentencing Reform Act of 1984: A Practical Appraisal, 36 UCLA L. Rev. 
96 (1988). 
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bureaucrat interviews the claimant, gathers the 
necessary documentation and, similar to the proba- 
tion officer, after consulting a guidelines manual, 
fixes a determination of disability—full, partial, 
none. How similar to the probation officer’s task of 
fixing the punishment—jail, probation, fine. 

Probation officers operate today in a world of ever 
greater legality. That world, as it relates to guideline 
sentencing, requires the probation officer to present 
the status of a criminal matter—from the initial 
selection of a base offense level to the calculation of 
the criminal history to the penultimate application of 
the career offender provision—in as flawless a man- 
ner as possible. To do anything less creates a serious 
ethical disorientation, since the premise of the guide- 
lines system holds that similar offenders convicted of 
similar crimes shall be treated similarly—no matter 
in which of the 95 Federal judicial districts judgment 
is passed. 

Since Federal guideline sentencing has passed 
constitutional muster, the old verities of what consti- 
tutes “probation work” have been torn apart. Senior 
U.S. District Judge Stanley A. Weigel observes: 


Overall, the Guidelines clearly impose new and heavy 
burdens upon already overworked probation officers. 

Unless the United States Probation Office [sic] obtains 
sufficient resources to fulfill the expanded responsibilities of 
probation officers and offices, the sentencing process is bound 
to be both flawed and delayed. 7 


The Federal Probation System must prepare its 
officers for their new role as fixers of punishment so 
that they can continue to execute their unchangeable 
mission: the promotion of sound judicial decision- 
making. 


Prison “Boot Camps” Do Not Measure Up 


By DALE K. SECHREST, D. CRIM. ! 
Assistant Professor of Criminal Justice, Florida International University, North Miami 


T PAYS to advertise, so they say, but is the 

product advertised the best product? Using 

available data, the principal objective of this 
paper is to lay to rest the idea that short-term “shock” 
incarceration, at least in its present form, is a valid 
response to the problems of young offenders. These 
types of programs are not the best response to the 
problem of improving offenders’ lives or increasing 
the probability that they will not commit new crimes 
when they return to the community. They add to the 
fiction that short term, “quick-fix” panaceas can solve 
significant social problems. 

Prison “boot camps,” technically called “shock in- 
carceration,” known variously as Basic Training 
(Florida), Special Alternative Incarceration (Geor- 
gia), Regimented Inmate Discipline (Oklahoma), are 
flourishing in the United States. At last eight states 
now have such programs and at least eight more soon 
will have them. The National Institute of Justice (NIJ) 
completed a major report on them in 1989, and the 
U.S. General Accounting Office (GAO) published an 
earlier report on them in 1988. New York State has 
the largest program (500 beds), followed by Georgia 
(200 beds), which, along with Oklahoma, was one of 
the first to begin the programs in late 1983. The 
programs accept young offenders, aged 18 to 24 in 
most states, who have nonviolent criminal records. 
These convicted offenders are put through a program 
of strict discipline and military-style drills for a per- 
iod of 90 to 120 days, although Louisiana and New 
York State operate 6-month programs. In New York 
State 180 days are seen as necessary to calm public 
fears about the early release of violent offenders and 
to do a better job of treatment. In exchange for com- 
pletion of the program, the sentence, which could be 
up to 10 years, is reduced to the time served and the 
boot camp experience. In Florida this is an average of 
245 days (8 months) and amounts to 20 percent of the 
sentence (an average of 3.5 years). ? Four states have 
boot camp programs for women inmates — Oklahoma, 


1 Research assistance for this article was provided by Mr. Carmelo J. Cabarcas. 


2 Bureau of Planning, Research, and Statistics, Florida Department of Corrections, 
Research Report, Boot Camp Evaluation, March 19839. p. ii. 

3 Cf. Velmer S. Burton, Jr., Lawrence F. Travis III, and Francis T. Cullen, “Reducing 
the Legal Consequences of a Felony Conviction: A National Survey of State Statutes,” 
International J. of Comparative and Applied Criminal Justice 12:1, Spring 1988, pp. 
101-109; same authors, “The Collateral Consequences of a Felony Conviction: A National 
Study of State Statutes,” Federal Probation, September 1987. 


4 Florida Department of Corrections, p.1. 
5 American Correctional Association, 1988 Winter Conference, November 24, 1988:1. 


Mississippi, South Carolina, and Orleans Parish and 
the State of Louisiana — with the largest having 60 
beds (Mississippi). 

The Florida profile of participants shows the typ- 
ical offender to be under 20 at the time of prison 
admission, a user of illegal drugs, of average intelli- 
gence, convicted of a first- or second-degree felony 
(30- or 15-year maximum sentences, respectively). 
Participants may have no prior commitments to 
prison and their sentence must be 10 years or less. 
Selection for boot camp programs varies from state 
to state, although in most states the participants are 
convicted of felonies and sentenced to the department 
of corrections (DOC) and then selected for boot camp 
participation, often after several months in jail or 
prison. Judges are involved in the decision in about 
two-thirds of the program states. Most program de- 
scriptions do not point out the significance of the 
conviction, which precludes military service and car- 
ries with it all the problems of loss of rights subse- 
quent to release. 3 


Shock Incarceration Techniques 


Shock incarceration stresses discipline and pur- 
ports to have the same results as military recruit 
training with respect to developing positive attitudes 
toward authority and providing physical condition- 
ing. Official goals in Florida are “to divert offenders 
from long terms of imprisonment while at the same 
time deterring them from future criminal activity.” 
Inmates “receive training in psychological methods 
that promote responsibility and improve decision- 
making.” 4 Related goals that apply for most pro- 
grams are providing inmates a chance for re-evalua- 
tion of their lives through working with others, learn- 
ing to accept discipline, and improving their self- 
respect and ability to control their behavior; in the 
process they learn to seek realistic goals, and are 
taught how to live without committing crimes. While 
education and job training are not part of the Georgia 
and Florida programs, with vocational training part 
of none, some programs emphasize education and job 
skills to a limited extent. As opposed to “rehabilita- 
tion,” the New York State shock incarceration pro- 
gram purports to “habilitate,” or properly socialize 
these offenders. 5 For most states system goals 
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include reducing prison crowding and system costs, 
and ultimately recidivism and its related costs. ® 

The primary technique, or “treatment tool” is teach- 
ing discipline through the use of military “boot camp” 
techniques. A new “recruit” in Georgia (of “both 
races”) is shouted at and referred to as a maggot, 
scumbag, boy, a fool, or a nobody, and repeatedly 
threatened with transfer to the main facility where 
he may be sexually abused, he is told, if he fails the 
program. ? In Florida the “pukes” must pull together 
or they are all punished as a group, which is standard 
recruit fare. The NIJ report points out that the Army 
no longer uses these types of abusive and degrading 
techniques as part of their training, preferring to use 
“voice commands” and other forms of motivaticn. 8 
Motivation in the Florida program is provided by 
moving through stages marked with different colored 
hats leading to graduation. 


Shock incarceration programs appear to have less . 


appeal to corrections officials than to the public or its 
representatives. ® The programs have great media 
appeal, and are widely publicized as meeting the 
need to “do something” about the crime problem. The 
public appeal is similar to that for the “scared 
straight” and “shock” probation and parole concepts 
of the early 1980’s, none of which have proven effective 
on close examination. Corrections officials’ argu- 
ments are more practical, including better prison 
management, reduced crowding, and expanded sen- 
tencing options. 


The Success of Shock Incarceration 


What are the successes and failures of these pro- 
grams? As with the other shock and scare programs, 
as well as other highly touted social panaceas, such as 
methadone maintenance, deinstitutionalization, de- 
terminate sentencing, and the like, early media and 


® Dale G. Parent, Shock Incarceration: An Overview of Existing Programs, National 
Institute of Justice Issues and Practices, U.S. Department of Justice (undated advance 
copy, May 1989): 21. 

1 People, February 1, 1988, p. 25; Life, June 1988, p. 82. 

8 National Institute of Justice, Shock Incarceration, p. 21. 

Tbid., p. 3. 


10 People, February 1, 1988, p.25; Carmelo J. Cabarcas, telephone interview with Lt. 
James Combs, Georgia Shock Unit Supervisor, November 1988. 


1 Time, August 11, 1986, p. 17. 


12 Carmelo J. Cabarcas, telephone interview with Jim Mitchell, Florida Department 
of Corrections, November 1988. 


18 Prison Boot Camps, Too Early to Measure Effectiveness, a Briefing Report to the 
Honorable Lloyd Bentsen, U.S. Senate, September 1987, p.5 


44 National Institute of Justice, 1989, p. 4. 

4 U.S. Bureau of Justice Statistics, April 1989. A useful benchmark for shock incar- 
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male offenders developed by the U.S. Bureau of Justice Statistics by Patrick A. Langan 
and Lawrence A. G feld in “The Preval of Imprisonment,” July 1985, p. 7. 

16 U. S. General Accounting Office, p. 4. 
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program reports are glowing. Early reports from 
Georgia claimed 80 percent success rates for grad- 
uates “staying out of trouble.” 1° In 1986, Mississippi 
reported a return to prison rate “35 percent lower 
than the normal return rate,” which would be about 5 
percent, since the national return rate is about 40 
percent over a 3-year followup period. " Florida al- 
ways claimed asuccess rate of 75 to 80 percent, which 
they can now document, as discussed below. !2 

In fact, about half the inmates selected for these 
programs complete them. Their return rates to prison 
are not better than the national average for most 
programs over a 3-year followup period. Georgia had 
a 23-percent return rate after 2 years (1986 figures) 
and the U.S. General Accounting Office reported a 
39-percent return rate for Georgia inmates at 3 years 
compared with a 38-percent return rate for controls 
after 3 years (through July 1988). '3 The NIJ report 
cites the Georgia figure of 38.5 percent, indicating 
that those entering in their teens had a 46.8 percent 
return to prison rate. The NIJ report cites a study of 
Oklahoma’s program in which return rates of shock 
incarceration (SI) graduates were compared with 
similar nonviolent offenders sentenced to their DCO; 
after 29 months almost half the SI graduates, but 
only 28 percent of the other group had returned to 
prison. 4 These data appear to indicate that the pro- 
grams may have early successes, but in the long term 
they may not do any better than conventional methods. 
The rea] test, as always, is performance in the commun- 
ity. A recent NIJ 3-year followup study of released 
offenders nationally reported that 62.5 percent of form- 
er state inmates were rearrested for a felony or a 
serious misdemeanor within 3 years of their discharge 
from prison; 47 percent were convicted of new crimes, 
and 41 percent returned to prison. © Based on these 
findings, the GAO report conclusions concurred with 
those of the NIJ report in advising caution to states 
planning to move ahead with such programs, recom- 
mending further study. 


The Florida Study 


Florida’s recently completed study reports on a 
1-year followup comparison of a “matched” group of 
(nonparticipant) offenders of the same age and gen- 
eral background as the boot camp graduates. Unfor- 
tunately, the “matched” sample had 257 more inmates 
than those graduating, a total of 400, which does not 
make it a truly matched group but more of a compar- 
ison pool of offenders with similar characteristics. 
And, since the possibility of any occurrence was 
greater in the larger group, comparisons of any kind 
will be flawed. Nonetheless, return-to-prison rates 
(probation revocations) after 1 year for the 143 grad- 
uates were 5.59 percent (8 graduates of 143) and 7.75 
percent for the 400 “matched” offenders (31 of 400), a 
claimed “likelihood of returning to prison nearly 40 
percent greater than that of Boot Camp graduates.” 1” 
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Since the size of these populations was reported, some 
statistical tests were possible. A chi-squared test re- 
vealed no significant difference between the two 
groups on return to prison (X2= .73, p M .39). 38 In 
addition to returns to prison, postrelease failures of 
all kinds were reported — absconding, or a new felony, 
misdemeanor, or technical revocation; these figures 
revealed a different picture. There were 13 failures 
of graduates and 69 in the comparison group, which 
proved significant (X2= 5.5, pM .012), indicating that 
overall failure rates show graduates doing better than 
the comparison group. However, there were no tech- 
nical violations for the graduates and 22 for the match- 
ed group, which had 257 more inmates. When techni- 
cal violations are treated as successes there is no 
significant difference between the two groups (X2=.76, 
p M .38). The rate of absconders in the comparison 
group was also double that of the graduates (7.3 % v. 
3.5%). These comparisons make it difficult to pro- 
nounce the program a success on prison return rates 
or failures at this time. Florida officials are reluctant 
to pronounce the program a complete success even 
with these findings in hand, citing too many unan- 
swered questions at this time. 1° 

The Florida report also compared program grad- 
uates (successes) with nongraduates (failures). Grad- 
uates (54% of all admissions) were older (19.5 v. 18.7 
years), in better physical condition at program onset, 
more likely to have completed high school (31% v. 
10.2%), lacking full-time employment at arrest (32.2% 
v. 44.8%), twice as likely to be convicted of a first- 
degree felony for armed robbery, violent crime(s) or 
drug sale/manufacture (44.1% v. 20%), and more likely 
to have had a prior term of probation or community 
control (42.7% v. 33.3%). 2° Statistically significant 
differences between the groups are not provided in 
the report, only tendencies based on percentages. 
Chi-squared comparisons reveal that significant d:f- 
ferences existed for high school completion (favoring 
graduates; X2 = 13.29, p M .001), employment at ad- 
mission (less for graduates; X2 = 4.1, p M .04), and 
convictions for armed robbery (greater for graduates; 
X2 =6.48, p M .02). The question of seriousness of the 
crimes is an important one. While armed robberies 
are reported as significantly greater for graduates, 
total crimes for economic gain (see table 1 footnote 
for types) are not significantly different for either 
group, and include armed and unarmed robbery. 2! In 
fact, when armed and unarmed robbery are combined 
and compared for the two groups there are no signifi- 
cant differences (X? = 2.2, p M .18). For economic 


18 All chi-squared statistics are four-fold tables, df = 1; continuity corrections were 
used where cell sizes warranted. 


19 The Miami Herald, April 12, 1989, p. 11A. 
0 Tbid., p. 1. 
21 Thid., p. 9. 
Tbid., p. 4. 


crimes, also, there are no statistically significant dif- 
ferences between the two groups — 80.4 percent grad- 
uates, 85.7 percent nongraduates (X? = 1.2, pM.28). 
The report itself, in discussing differences between 
participants and other inmates, as shown in table 1, 
states that “Boot Camp admissions are also less likely 
to have had a term of probation and more likely to 
have been involved in a crime for economic gain.” 

Table 1 is extracted from the Florida Department 
of Corrections report and compares the characteris- 
tics of boot camp admissions with males under 25 
admitted in 1987-88 and the general population of 
males admitted in 1987-88. No actual numbers are 
reported for the latter two groups, so statistical com- 
parisons are not possible. However, armed robberies 
and “economic crimes” are shown for each group, and 
again, even though armed robberies are shown as 
greater for boot camp admissions, economic crimes 
are the predominate criterion for admission to the 
Florida program. These comparisons appear to indi- 
cate that boot camp participants in Florida are, in 
fact, a less serious group of offenders. 


TABLE 1—CHARACTERISTICS OF BOOT CAMP 


ADMISSIONS IN FLORIDA* 
All Admissions 1987-1988 
Offender Boot Camp 
Characteristic Admissions Males24 All Males 
& Younger 25 & Older 
Percent Percent Percent 
Employed at Arrest 88.9 51.0 64.2 
Prior Probation 25.9 61.7 86.3 
Prior violation 25.9 61.7 86.3 
of Probation or 
Community Control 14.6 43.1 37.4 
Primary Offense: 
Burglary 31.8 27.4 18.5 
Armed Robbery 16.8 9.0 4.6 
Narcotics 9.0 11.9 17.4 
Physical Injury 
Crimes** 8.4 12.0 16.4 
Economic Crimes*** 82.2 71.2 61.1 
Sentence Length 
in years 3.6 3.5 4.1 


* Source: Bureau of Planning, Research, and Statistics, Florida 
Department of Corrections, Research Report, Boot Camp Evalu- 
ation, p. 5. 


** Includes homicide, manslaughter, sexual crimes, assault, and 
battery. 


*** Includes robbery (armed and unarmed), burglary, larceny, 
fraud, narcotics (sale), receiving stolen triton possession of 
burglary tools, and auto theft. 


Interestingly, very few of the boot camp offenders 
in Florida have been tried on probation and, of those 
who have been, far fewer have violated community 
control. This concern is expressed in the NIJ report, 
which notes that many states have adopted the criteria 
used for shock probation sentences to target “persons 
believed most likely to be deterred — young, non-vio- 
lent offenders who have not been confined before 
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under sentence . . . most of whom would have gotten 
probation in the past.” 2 


Space and Cost Factors 


Costs are difficult when evaluating correctional 
programs. Institutitions have fixed costs that do not 
vary a great deal when more inmates are added to the 
population. This is why the facilities can be crowded 
without major increases in costs; there are “economies 
of scale.” Programs that claim great cost savings by 
reducing prison populations 200 to 400 inmates per 
year are not providing great savings. Georgia pro- 
vides a cost of $3,523 per inmate/year for Special 
Alternative Incarceration (SAI), inclusive of proba- 
tion supervision, compared to $13,450 per year for 
conventional incarceration. 24 An early report from 
New York State quoted a cost of $9,000 per inmate 
compared to $19,400 for regular prison inmates. * 
NIJ figures are for annual facility operations and 
simply do not support the notion that it costs less to 
operate these shock incarceration programs. Costs 
are at least the same. 2° In fact, New York State now 
reports higher costs for shock incarceration, which 
are no doubt indicative of the longer time spent in the 
program and the depth of the services provided. An 
early report from the Oklahoma program reported 
that the staff-inmate ratio was about four times great- 
er than that for the general prison population. 2” The 
program acknowledges being more costly than a com- 
parable living unit in the department, which could be 
due to its greater emphasis on educational and voca- 
tional programs. #* A concern for Florida is that only 
61.6 percent of the program beds are filled, on aver- 
age, indicating that it is difficult to find inmates 
willing to undergo this type of program, especially 
when sentence reductions due to crowded prisons 
might make their sentence equally brief. 2° Still, 
shorter confinement times, even with more program 
expenditures, should produce some cost savings in 
the long term, but how much is unclear at this time. 
In fact, as the NIJ report points out, if these offenders 
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had received probation, even greater savings could 
have been realized. *° All factors must be carefully 
evaluated to really understand the savings possible 
— actual prison costs, not inflated daily figures based 
on original design capacities, the actual need for incar- 
ceration, and the effects of these programs on reduced 
crime and recidivism — the ultimate cost saving. 


Problems With Boot Camps 


Corrections officials do not appear to be as delight- 
ed with shock incarceration programs as are judges, 
law enforcement officers, legislators, and prosecu- 
tors. 3! Why is this? Perhaps the military emphasis 
makes them nervous. In one state the program was 
originally designed around programs of education, 
training, and the like. However, the director later 
became concerned that the military aspect had so 
much appeal that it became the rationale for the 
program, not providing emotional support, education, 
and job skills to these yeungsters over the long term. 
It is further feared that the military style used by 
correctional officers may bring out their “dark side,” 
or sadistic tendencies. There are possibilities for 
abuse of authority, especially since conventional dis- 
ciplinary procedures are waived by the inmates com- 
ing into these programs. 

The NIJ report suggests that this “discipline ther- 
apy” or confrontation style, which the military has 
abandoned, can and has gotten out of control in some 
instances. Experience with confrontational “T- 
groups” and “haircuts” used in drug treatment pro- 
grams in the 1960’s and 1970’s tells us that some 
individuals find confrontation and abuse emotionally 
damaging and unlikely to build self-esteem. Further, 
most evaluations of “shock” programs, whether jail, 
prison or probation, have shown that gains are most 
often short term unless followup is available. Some- 
times even more hostility toward the system is engen- 
dered. The NIJ report notes that program inmates 
did not object to profanity by officers as long as it was 
not directed at them — if so, it angered them. * 

Abuses do occur, although there have been no legal 
challenges to the practices used because it would be 
difficult to see this as cruel and unusual punishment 
when it is used by the military. Nonetheless, NIJ 
investigators found the use of racial slurs in one pro- 
gram that led to transfer of some employees to other 
duties. It has been demonstrated in other types of 
programs that rules can be enforced, physical stress 
used, and firm discipline applied in contexts that will 
build self-esteem. The “wilderness programs,” such 
as Outward Bound, use these techniques which, along 
with scared straight, appear to make up the roots of 
the boot camp concept. VisionQuest, a program that 
places chronic juvenile delinquents in rustic wilder- 
ness camps and other settings, appears to show suc- 
cess in reducing recidivism, reducing arrests to 55 
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percent for program participants compared to 71 
percent for those in a conventional treatment facility 
after one year. = The NIJ report contains an appen- 
dix section that discusses “challenge” programs, 
which have the goals of increasing self-esteem, self- 
control, and respect for authority through vigorous 
physical and mental challenges. In fact, Outward 
Bound was founded by two former merchant seamen 
who saw the value of building personal confidence 
through the learning of survival skills and trans- 
posed this concept to the civilian world. * 


Conclusions 


Shock incarceration programs — “boot camps” — 
should not be created as a public relations gimmick. 
They may be good politics, but they could become 
programs that will not be good for corrections or 
society in the long run. Over the past 15 years correc- 
tions officials have been criticized repeatedly and 
resoundingly for failed programs. The “rehabilita- 
tion” programs they sold the public in the past were 
pronounced to be failures, i. e., “nothing works.” Most 
corrections officials fell back into the incapacitation 
role, augmented by voluntary program participation, 
as a matter of simple self-defense. It is now almost 
unbelievable that these same corrections officials 
would allow the media to tout these untested programs 
as they did the old “failed” programs. 

The boot camp programs are often underfunded, 
sometimes underused or poorly implemented, clearly 
untested, and mostly incomplete efforts to provide 
full correctional programs for young offenders. Followup 
programs that may exist are never mentioned by the 
media, probably because they appear to be little used 
by shock incarceration programs anyhow. Surely they 
are not newsworthy. Some probation departments 
have special programs for these individuals, but these 
do not appear to be well-organized or well-funded. 
New York State claims to have a treatment program 
that is “more extensive” than others, lasting 6 months, 
and involving drug treatment, which is a sound direc- 
tion for the future. The program provides early con- 
tact with parole officers in an “aftershock,” or inten- 
sive parole supervision, phase, but no extensive evalu- 
ation of that appears to be planned. Many probation 
officers report that offenders released from these 
programs are easier to manage, so continuity appears 
to be important. What about the program dropouts? 
Noprogram appears to take positive steps with dropouts, 
although Oklahoma appears to move them into other 
programs that will assist them upon their release. *® 
The NIJ study did not address this issue. 

Unfortunately, the emphasis lies with the military 


33 Criminal Justice Newsletter, March 1, 1988, p. 5 
%4 National Institute of Justice, 1989, p. 57. 
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aspects of the program, the notion that we can shock 
or scare young people out of crime by drilling it out of 
them! The programs are not unlike scared straight in 
their emphasis on fear and intimidation to transform 
offenders into upstanding citizens. Grueling exercise 
and labor are the bywords, and punishment surely 
occurs. After all, it works for the military — but those 
aren’t criminal offenders, either. Further, the boot 
camps are not like the military, which has entirely 
different purposes. Military boot camps train people 
to kill other people; their dropout rates are consider- 
ably lower than the prison programs; and, they pro- 
vide followup, i.e., young men and women stay in the 
service long enough to realize the benefits of their 
initial experience. Prison boot camp graduates cannot 
get into the military because the military won’t accept 
either a G.E.D. certificate or a convicted felon. In 
fact, this is exactly what they don’t want! Curiously, 
no shock incarceration program appears to be at- 
tempting to break down this barrier to military ser- 
vice, which may now be possible in view of upcoming 
personnel shortages in the military. 


What Does the Future Hold? 


Regardless of the media hype, there is no evidence 
that shock incarceration “works” for the offenders 
that need to be reached any more than scared straight 
or shock probation worked to any great degree. None. 
Yet these types of “quick-fix” solutions linger on. 
Shock programs like scared straight and boot camps 
appear to be “right” methods based on our middle 
class understanding of how punishment works. The 
American Correctional Association notes that “This 
deeply-rooted social problem [of juvenile delinquency] 
cannot be eradicated by exposing juveniles to threats 
of force, intimidation, verbal abuse, or other practices 
that are meant to shock youths out of delinquent-prone 
behavior.” Generally, programs like these will not 
erase the social conditions under which these people 
must live upon release. Where are the community 
programs that are required both before and after 
incarceration? Corrections officials must demand 
these resources before committing themselves to a 
program that may produce only limited benefits in 
its present form and again show that “nothing works.” 

Most experts agree that without the help of the 
family, and without addressing social problems ema- 
nating from poor schools, unemployment, poverty, 
and racial discrimination, there is little likelihood 
that the “scare” or the “drill” will last for any length 
of time. Young men and women require well-rounded, 
community-based programs which will assist them 
in growth at home, in school, and in finding and 
financing training for jobs. Frightening or “discipline 
drilling” people who have resorted to crime will not 
have a long-term deterrent effect if these people can- 
not get satisfaction through legitimate alternatives 
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in society. Nor will determinate sentencing, metha- 
done programs, selective incapacitation, more prison 
space, better law enforcement, or increased punish- 
ments solve deeply rooted social problems. 

This is not to say that properly used and evaluated, 
these programs may be successful for some types of 
inmates, although the possibilities of abuse are evi- 
dent and the programs lack long-term commitments 
to the offenders involved. In the final analysis, proper- 
ly run shock incarceration programs should be an- 
other of many tools for use in helping selected offend- 
ers. This may occur if they can be expanded to include 


36 Commissioner’s Commentary, D.O.C.S. Today, New York State Department of Cor- 
rectional Services, April, 1988. 
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education, job training, and skill development compo- 
nents starting in the facility and continuing into the 
community. Corrections staff may be learning how to 
evaluate offenders better for programs along some 
continuum of need. Now that corrections has the atten- 
tion of its constituency, it would appear to be time to 
ask for sufficient resources to explore the full poten- 
tial of this early intervention approach to young offend- 
ers. As Commissioner Coughlin of New York State 
says of shock incarceration, “It is a major step in 
recognizing that incarceration, on its own, is not neces- 
sarily the proper punishment for all offenders. Now 
we must look ahead to see if this alternative provides 
habilitation of inmates and protection of society.” %6 
But how will we know? 


The Greatest Correctional Myth: Winning 
the War on Crime Through Incarceration 


By JOSEPH W. ROGERS, PH. D. 


Professor, Department of Sociology and Anthropology, 
New Mexico State University, Las Cruces 


66 HEN the time comes, will there be 
room enough for your child?” (Quar- 
terly Journal of Corrections, Sum- 
mer, 1977: Front Cover). 

Since this poignant inquiry appeared in 1977, this 
country’s prison population has more than doubled 
from 265,000 to a historic high exceeding 600,000. By 
the end of 1989 (with turnover), over one million 
persons will have been incarcerated during the year— 
1 in 240 Americans, triple the total just two decades 
ago (U.S. News and World Report, November 14, 
1988:11; also see Walker, 1989:3-5). To gain some idea 
of pace, we need go no further than a recent govern- 
mental report which shows a 1985 imprisonment 
growth rate of 8.7 percent (Bureau of Justice Statis- 
tics, December 1987:52). Were we to continue at this 
annual growth, the prison population would double 
in less than 9 years! The implications of such acceler- 
ation simply cannot be ignored. 

Unfortunately, the recent presidential campaign 
provided little relief from either party or candidate. 
So many volleys were fired, we can hardly expect any 
serious attempt to win the “war on crime” by means 
other than through more concrete, mortar, and metal 
of additional penal institutions. Indeed, our political 
leadership seems second to none in seeking “room at 
the inn” of imprisonment for the Nation’s criminal 
offenders. On the one hand we have long-standing 
belief in the powers of imprisonment, no matter how 
futile; on the other, we have the public’s escalating 
fear of victimization, which seems to turn alternative 
approaches into perceptions of unforgivable “soft- 
ness” on offenders. While we could hope this approach 
will succeed, honesty requires expression of doubt. 

The contemporary wave of punitiveness is trace- 
able to the mid-sixties. When Garrett Heyns (Federal 
Probation, 1967) wrote that “the ‘treat-em-rough’ boys 
are here again,” little did he realize they would con- 
tinue to dominate our justice system for more than 
two decades. What this former Michigan warden and 
Washington State director of corrections saw was 
only the tip of an iceberg. It has since merged as a 
punishment glacier, composed of the hard ice of fear, 
hardened further in the cold atmosphere of deter- 
rence and vengeance. 
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We must not make light of such fear, or the public’s 
motives, for that matter. We haveevery right to want and 
seek security in our person and our property. Nor is it 
useful to advocate “tearing down the walls” or the 
abolition of maximum-security institutions. The posi- 
tion here concerns the narrowing focus and depen- 
dency on imprisonment to the neglect of a larger 
front in our battle against criminal victimization. 
Frankly, I am concerned lest the overwhelming suc- 
cess of the Willie Horton campaign waged against 
presidential candidate, Massachusetts Governor 
Michael Dukakis, makes cowards of us all. Differ- 
ences in viewpoint notwithstanding, be assured all of 
us are in this thing together. 


The Myth of the Imprisonment Solution 


From the outset we must realize the fundamental 
weaknesses in an extreme incarceration approach, 
which must take into account at least several basic 
factors. 

First, 99 percent of those entering prison eventual- 
ly return to society to become our neighbors in the 
communities where we live and work. Among the 
half-million inmates housed in state and Federal pris- 
ons in 1985 (not including another quarter million in 
jails), there were only 1,175 recorded deaths (1,148 
males, 27 females). Of these, 731 were attributed to 
natural causes; 112 to suicides; 33 to accidents: 18 to 
executions; 105 to another person; and 176 to unspeci- 
fied reasons. These deaths represented less than three- 
tenths of one percent of the population, not taking 
into account either turnover or length of stay (Bureau 
of Justice Statistics, December 1987:71). With few excep- 
tions we can count on those persons entering prison to 
come out again better or worse for their experience. 

Second, the median stay in prison varies from state 
to state within a range of 15 to 30 months (Bureau of 
Justice Statistics, June 1984:3). Actual time served 
(including jail and prison time) is generally much 
less than the maximum sentence length. For example, 
while the 1983 admissions reveal a median sentence 
length of 36 months, the median time served by re- 
leases that year was 19 months (Bureau of Justice 
Statistics, September 1987:7). 
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Third, there is a yearly turnover involving approxi- 
mately a half-million prisoners. While 234,496 individ- 
uals were exiting state or Federal jurisdictions in 
1985, even more, 275,366 were taking their places 
(Bureau of Justice Statistics, December 1987:61-62). 

Fourth, as striking as these data are, a crime-pre- 
vention policy based primarily on increased imprison- 
ment is at best inadequate; at worst, a clogged pipe of 
human beings. The problems for criminal justice per- 
sonnel exist at several junctures in the system, of 
course; but here our “trouble shooting” must be direc- 
ted back to the community where the flow begins. 
Upon so doing, we discover an estimated 40 million 
victimizations for 1983 alone. In 1982, an estimated 
3.2 percent of the Nation’s population were victims of 
rape, robbery, or assault—the equivalent of about 6 
million persons (Finn, n.d.:1). Viewed somewhat dif- 
ferently, according to the respected National Crime 
Survey (NCS), more than 22 million households were 
victimized during 1985 by at least one crime of vio- 
lence or theft. Their estimated total of 35 million 
individual victimizations is staggering when one con- 
siders the possibility of underreporting (Bureau of 
Justice Statistics, March 1988:11-12). 

Fifth, the bulk of offenders are never caught, much 
less convicted or imprisoned (Ennis, 1967; Clark, 
1970; Van den Haag, 1975). During the period 1973- 
1985 only about one-third of all crimes were reported 
to the police (Bureau of Justice Statistics, March 
1988:34). Further, a review of Uniform Crime Reports 
covering the same time period will reveal an index 
crime clearance rate approximating 21 percent. Ina 
compelling reanalysis of the President’s Crime Com- 
mission Task Force Data, Charles Silberman (1978: 
257-261) provides a reasonable guide beyond this 
point. Of some 467,000 adults arrested (using rounded 
figures), 322,000 were punished in some way, with 
63,000—about 14 percent—going to prison (Walker, 
1988:36-39). 

Sixth, prisons can hardly claim any great success 
when it comes to restoring criminals to law-abiding 
citizens. Assessments vary from about one-third to 
two-thirds for recidivism rates of released inmates. 
In his classic study, Daniel Glaser (1964:13-35) con- 
siders the latter figure as mythical, the former as 
more on target. While I agree with Glaser’s cogent 
analysis, there can be little joy over even this positive 
claim. For example, Steven Schlesinger (1987:3), Di- 
rector, Bureau of Justice Statistics, recently asserted 
their studies indicate about half of those released 
from prisons will return. He also points out that more 
than two-thirds of the burglars, auto thieves, forgers, 
defrauders, and embezzlers going to prison have been 
there before. Half of all the recidivists studied have 
been out of prison less than 23 months (Schlesinger, 
1987:2). 
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Consider, then, the implications of these six prop- 
ositions which show that while we keep 600,000 adults 
locked up, some 35 to 40 million crimes are being 
committed annually. While all those incarcerated 
men and women were unable to engage in crime, who 
were these other people preying upon the public? 
Many were repeaters, and the Uniform Crime Report 
Program has been trying to learn more about them 
and about careers in crime. Doubtless, some were 
under some alternative form of correctional super- 
vision. For example, in 1985, 254,000 were in jail; 
1,870,000 were on probation; and 277,438 were on 
parole (Bureau of Justice Statistics, December 1987: 
Front Cover). Some were juveniles, of whom almost 
50,000 were in some sort of custodial facility on Feb- 
ruary 1, 1985 (Bureau of Justice Statistics, September 
1987:43). 

The above statistics, fragile though they are, under- 
score the importance of the “war on crime” being 
waged outside of institutions, not in them. But to the 
extent we believe in prisons as our justice centerpiece, 
we must recognize the crucial importance of what we 
do with (or to) persons during whatever time period 
they are in custody. Simply put, postrelease failure 
rates are not acceptable. 


Byproducts of Contemporary Prison Policy 


The current emphasis on incarceration should take 
into account at least eight major prison issues: (1) 
overcrowding; (2) cost; (3) litigation; (4) race/ethnic- 
ity; (5) long-term stays; (6) AIDS; (7) officer stress, 
and (8) the war on drugs. 


Institutional Overcrowding 


American prisons have come to resemble bloated 
sponges. As extra sponges are added, they too become 
glutted. There are over 700 state and Federal prisons 
(Innes, December, 1986:3; also see Gottfredson and 
McConville, 1987). The Federal Government, almost 
all of the states, and many countries have embarked 
upon prison and jail construction programs that will 
remain a legacy of dubious merit from the 1980’s. As 
one observer sees it, “While this expansion will permit 
incarceration of more people, it is unclear whether 
the additional facilities will succeed in relieving 
crowding; there seems to be almost limitless demand 
for prison beds” (Jacobs, n.d.:1). 

One clear indicator is the population dently of 
state prisons which are struggling to keep abreast of 
national standards. Both the American Correctional 
Association and the U.S. Department of Justice call 
for 60 square feet per single cell, provided inmates 
spend no more than 10 hours per day there; at least 80 
square feet when cell confinement exceeds 10 hours 
daily (Innes, December, 1986:4). As of June 30, 1984, 
an assessment of 694 prisons revealed an average of 


THE GREATEST CORRECTIONAL MYTH 23 


57.3 square feet per inmate; an average of 11.3 hours 
per day in unit confinement; and 66.5 percent of the 
inmates in multiple occupancy. This census also dis- 
closed that 33.4 percent were in maximum security; 
that 11.8 percent of the facilities were over 100 years 
old, another 22.7 percent 50 to 99 years old; and that 
50.8 percent of the institutions held more than 1,000 
prisoners (Innes, December 1986:2). 

Some jurisdictions are desperate. New York City, 
for example, is now housing 400 inmates on a five-story 
barge anchored in the Hudson river. Reminiscent of 
18th century England, authorities are planning to 
add two more barges, one with berths for 800 convicts. 
Their sense of urgency is conveyed by one official, 
who says bluntly: “We don’t have the luxury of waiting 
five years to build from the ground up” (U.S. News 
and World Report, November 14, 1988:11). 

Newspaper releases from the State of Texas have 
reached near ludicrous proportions with a cycle of 
prison “openings” and “closings,” as their facilities 
exceed the allowable 95 percent capacity. Texas pris- 
on capacity expanded by 50 percent from 1980 to 
1987, while the number of new prisoners increased 
by 113 percent. During the same period a Federal 
court ordered the State to ease overcrowding through 
reducing its prison population by 6,500 inmates! Tex- 
as is constructing prisons at a pace to increase their 
capacity by more than 65 percent in just 4 years—a 
stopgap measure at best. According to their criminal 
justice director, Rider Scott, the addition of some 
26,500 beds will be overly filled by the end of 1990 to 
the point of again shutting down the institutions, and 
backing up the overflow in county jails. Even as this 
was being stated, Texas held 38,500 persons in 28 
institutions, while another 4,000 state prisoners were 
serving time in county jails awaiting a prison bed (El 
Paso Times, April 4, 1988:4B). 

A third illustration comes from the District of Colum- 
bia where prison overcrowding reached a state of 
crisis in responding to court-imposed population caps 
by closing the District’s prisons to newly sentenced 
inmates. Imagine a situation (after October 5, 1988) 
in which some arrivals were distributed to police 
precinct holding cells; some to the D. C. Superior 
Court cell block which was never designed for feeding 
people or for overnight incarceration; some to Federal 
prisons outside the District: and some to institutions 
across the country, e.g., already crowded facilities in 
Washington State (Criminal Justice Newsletter, No- 
vember 1, 1987:7, also see Joan Mullen, 1987). 


Cost of Imprisonment 


Criminal justice is big business, as indicated by its 
“top 10” status among all government expenditures. 
Federal, state, and local spending for all such activ- 
ities in fiscal 1983 was $39.7 billion—almost 3 percent 


of all government spending in this country. Approxi- 
mately $23 billion was spent at the local level, $12 
billion by the states, and $5 billion by the Federal 
Government. Police protection accounted for the high- 
est amount spent, 52 percent, followed by corrections 
with 26 percent, and judicial/legal services with 22 
percent (Bureau of Justice Statistics, June 1988:front 
cover). 

Among types of justice spending, corrections in- 
creased the most—by 15.1 percent from 1982 to 1983; 
by 50.9 percent from 1980 to 1983 (Bureau of Justice 
Statistics, September 1987:23). And although esti- 
mates vary widely, prison construction costs typically 
range from $50,000 to $100,000 per cell. The “capital 
investments,” are supplemented by a yearly operating/ 
maintenance expenditure ranging from $10,000 to 
$25,000 per inmate (Blumstein, n.d.:3; Jacobs, n.d.:1). 
The Criminal Justice Institute counts 130 prisons for 
some 53,000 inmates now being constructed at a cost 
of $2.5 billion, with still another 75,000 convict beds 
in the planning stage. Moreover, President George 
Bush is said to favor doubling the current Federal 
prison budget to a new high of $2 billion, about three 
and one-half times the 1983 figures (U.S. World and 
News Report, November 14, 1988:11). 

In short, we are talking big bucks here in an era of 
budget deficits, and fears of tax increases, and as 
Clear and Harris (1987:51) point out proposals often 
seriously underestimate eventual correctional expen- 
ditures. The money being poured into incarceration 
makes probation, parole, and college education look 
like great buys, at least on a cost-per-person basis. 
You can send your son or daughter to your choice of 
some of the finest private universities in the land— 
Cornell, Harvard, Stanford—for less! And if you are 
not too choosy, their entire 4 years of college tuition 
will cost less at a good state university than will 
housing a single inmate for 1 year in a typical state 
prison! And make no mistake, public education must 
compete for these dollars, just as do public welfare, 
housing, environment, hospitals, health, highways, 
and others (Bureau of Justice Statistics, September 
1987:22). Given the recent concern with the quality of 
our public school system, where do you think an extra 
one billion dollars a year might be well spent to fight 
crime? 


Litigating Prison Conditions 

Litigation has become such an American prison 
way of life that by the end of 1983 8 states had their 
prison systems declared unconstitutional; 22 had facil- 
ities operating under either a court order or consent 
decree; and 9 more were engaged in litigation. By 
December 1985, only 8 states (Alaska, Minnesota, 
Montana, Nebraska, New York, New Jersey, North 
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Dakota, and Vermont) had remained unencumbered 
by judicial intervention (Taggart, 1989). 

Prison litigation is both intriguing and complex, 
but prior to the 1960’s had been subject to a “hands- 
off” policy by the Federal courts (Bronstein, 1985; 
also see, Conrad, 1987). However, with the advent 
of the Warren court, this posture was abandoned 
through a series of decisions enlarging the Federal 
court’s role in prison administration. The stage was 
set with two key cases: (1) Jones v. Cunningham 
(1963) in which the Supreme Court ruled that the 
state prison inmates could employ a writ of habeas 
corpus to challenge not only the legality of their im- 
prisonment, but also to contest the conditions of incar- 
ceration; and (2) Cooper v. Pate (1964) in which the 
Court held that prisoners possessed standing to sue in 
Federal court under the Civil Rights Acts of 1871 (see 
Taggart, 1989). 

These were quickly followed by several other cases 
expanding inmate legal rights, with filings by state 
prisoners increasing in the Federal courts over 120 
percent between 1970 and 1983. Arkansas became 
the initial state impacted by this new “hands-on” 
stance when its entire prison system was found in 
violation of the cruel and unusual punishment pro- 
hibition of the Eighth Amendment (Holt v. Sarver, 
1969). The district court found constitutional deficien- 
cies in such major areas as facilities, safety, medical 
services, staff practices, and security. Within the next 
5 years Mississippi and Oklahoma were to be found 
similarly deficient and under court orders (Taggart, 
1989). For two instructive state histories, see Hopper, 
1985 on Mississippi; Mays and Taggart, 19850n New 
Mexico. For a focused discussion of eighth amend- 
ment litigation, see Ingraham and Welford, 1987. 

Inavery carefully constructed study of the first 10 
states subject to Federal court intervention, Taggart 
(1989) employed a longitudinal model to examine the 
impact of court-ordered prison reform on state expen- 
ditures for corrections. Controlling for the state’s 
prison population, previous expenditures for correc- 
tions, and total state expenditures, he found the grea- 
ter impact on the capital side of the budget than on 

the operating side. This has significant implications 
according to Taggart (1989): 


Although the construction of new facilities may function to 
redress certain problems identified by the courts (e.g., inade- 
quate cell sizes or dormitory living conditions), it is by no means 
a panacea for compliance. It does not ensure changes in admini- 
strative practices or employee behaviors which many times are 
of equal importance to the bench. Moreover, if capital expendi- 
tures are made in response to overcrowded prisons, the lack of 
concurrent expansion in operating budgets may suggest that 
some other problem areas are only growing substantially worse 
(e.g., inmate/staff ratios). It is entirely possible that a capital 
intensive reform program has helped to make some inmates 
worse off (Horowitz, 1983). 
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Certainly, some of these capital outlays would have 
been spent just as wisely for improving the everyday 
conditions and programs of existing prisons as for 
building still more institutions. 


Race and Ethnicity 


Prisons have long been known for their dispropor- 
tionate housing of blacks and Hispanics. In 1986 the 
proportion of blacks in state prisons was 47 percent, 
almost four times the 1980 proportion of 12 percent in 
the general United States population; the proportion 
of Hispanics in these facilities was 13 percent, over 
twice the 6 percent of the 1980 census (Bureau of 
Justice Statistics, March 1988:41; Innes, January 
1988:3). The lifetime estimates of incarceration is six 
times higher for blacks (18%) than for whites (3%). 
After the initial confinement, probability of further 
commitments is similar for both races: about one- 
third of each group who have ever been incarcerated 
will have been confined four times by age 64 (Bureau 
of Justice Statistics, 1988:47). 

Causes are multiple and controversial (e.g., see Haw- 
kins, 1986; Bridges, Crutchfield, and Simpson, 1987; 
and Palley and Robinson, 1988). Nevertheless, gen- 
uine concern must be expressed about minority youth 
being incarcerated in juvenile correctional facilities 
at rates three to four times that of whites. Their 
numbers are growing even though overall rates of 
serious youth crime are declining, with minority 
youth more likely to be arrested and charged than 
comparably delinquent white juveniles. As Barry 
Krisberg and his associates (1987:173) see it, “Al- 
though further research on these issues is imperative, 
it is also crucial that public officials begin testing out 
new strategies to reduce the tragic trend of ever more 
minority children growing up behind bars.” 


Long-Term Incarceration 


Deborah Wilson and Gennaro Vito (1988) observe 
that society’s response to crime has contributed to 
several trends resulting in longer prison terms for 
convicted felons. Determinate and mandatory senten- 
cing, modifications in parole eligibility criteria, en- 
hanced sentences for recidivists, and longer terms 
for violent offenders have resulted in increased time 
served plus a subsequent increase in the proportion 
of long-term inmates in state facilities. These changes 
result in programmatic and management concerns 
to correctional administrators which must be ad- 
dressed. 

These authors define a “long-term” inmate as “one 
who has or will be continuously confined for a period 
of seven years” (Unger and Buchanan, 1985), given a 
1986 average time served of 24.8 months. Survey 
data from 23 correctional agencies reported the per- 
centage of men serving sentences of 7 years or more 
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in state correctional facilities increased from 20.4 
percent in 1979 to 24.8 percent in 1984. Some states 
reported proportions of long-term prisoners as high 
as 68 percent for males and 55 percent for females 
(Unger and Buchanan, 1985, cited in Wilson and 
Vito, 1988:21). Moreover, the percentage of inmates 
serving sentences of 20 years or more increased from 
13.4 percent of all state inmates in 1983 to 15.7 percent 
in 1987 (Camp and Camp, 1987 cited in Wilson and 
Vito:22). 

Wilson and Vito (1985:23-24) invoke a vast litera- 
ture (e.g., Sykes, 1958: Clemmer, 1958; Fox, 1985; 
Jacobs, 1977) to demonstrate the negative effects of 
long-term incarceration. They then identify at least 
eight “demands” which will be created by growing 
numbers of long-term inmates (Wilson and Vito, 
1988:24-25):(1) the need for more bed space; (2) in- 
creased financial cost for extended duration of confine- 
ment; (3) higher, more costly levels of security; (4) 
structured activities to fill time voids; (5) specialized 
mental health services to promote personal adjust- 
ment and reduce disciplinary problems; (6) institu- 
tional financial assistance to replace diminished out- 
side help; (7) specialized housing and medical services 
for those becoming elderly; and (8) enhanced prere- 
lease and postrelease programs to facilitate readjust- 


ment into a changed community after extended ab- 
sence. 


AIDS in Correctional Facilities 


Perhaps no one has madea more forceful statement 
on this issue than National Institute Director, James 
K. Stewart (Hammett, April 1987:iii): 


For corrections agencies, the problem of AIDS is a formidable 
challenge. A substantial percentage of inmates fall within iden- 
tified high-risk groups for AIDS. The presence—or potential 
presence—of AIDS within the prison is more than a simple 
health problem: correctional administrators are faced with 
tough decisions about prevention; institutional management, 
the best and most equitable means of identifying and treating 
inmates with AIDS, potential legal issues, and the costs of 
medical care. 


Although data are still lacking, Stewart’s concerns 
are real. As of October 1, 1986, there had been 784 
confirmed AIDS cases in 31 state and Federal correc- 
tional systems—up 72 percent from 455 cases report- 
ed as of November 1, 1985, the time of the original 
survey. This is a large increase in cases, but is actually 
smaller than the 79 percent national increase from 
14,519 cases to 26,002 cases during the same relative 
time period (Hammett, April 1987:4). 

The foregoing figures are cumulative totals cover- 
ing the recordkeeping period. Twenty-three state and 
Federal systems reported 174 current cases of AIDS. 
Further, they reported a cumulative total of 463 pris- 
oners have died from AIDS while in custody. One 
study of 177 inmate deaths from AIDS in the New York 
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correctional system revealed the following: 97 percent 
were males; 76 percent between 25 and 39 years old; 
40 percent were Hispanic; 39 percent were black; 86 
percent came from New York City; and 92 percent 
admitted to intravenous drug abuse (Hammett, April, 
1987:4-5). 

On the good news side, neither the 1985 nor the 
1986 survey identified any AIDS cases among correc- 
tional staff attributable to contact with inmates. 
Ninety-six percent of the Federal and state systems 
have instituted some type of education or training for 
staff; 86 percent for inmates (Hammett, April, 
1987:6). This is especially important in view of fears 
(some false) of contamination through biting, spitting, 
knives, inmate wounds, body searches, disposition of 
deceased persons, etc. 

In sum, AIDS has added still another negative 
factor to diminish the quality of prison life for both 
inmates and staff through fear, HIV antibody testing, 
and a host of lawsuits, some of which are already 
pending. 


Correctional Officer Stress 


In summarizing the lot of correctional officers, 
Peter Kratcoski (1988:27) recently asserted: 


The fear of experiencing assaults from prisoners is part of the 
daily mindset of a prison guard. Morris and Morris (1980:51) 
state that the prison officer knows only too well that violence is 
seldom far below the surface of prison life, and Jacobs and 
Retsky (1977:61 characterize the guard’s world as increasingly 
pervaded by fear and uncertainty. Fogel (1975:70) stated that a 
guard performs in a world of fear of the unanticipated. 


In his study of one Federal institution, Kratcoski 
(1988) found four particular factors related to assaults 
against staff: (1) more than 70 percent of the assaults 
occurred in the detention/high security areas; (2) the 
majority of all assaults occurred during the day shift 
(8 a.m. to 4 p.m.); (3) staff with less than 1 year 
received a disproportionate number of assaults (15% 
of the staff, yet 35% of assaults; and (4) the majority of 
assaults were committed by inmates age 25 and youn- 
ger. These, observes Kratcoski, suggest problems of 
high staff turnover, inadequate training, and question- 
able staff support. 

Gerald Gaes and William McGuire (1985:41-51), in 
their comprehensive examination of 19 Federal pris- 
ons over a 33-month period, found crowding by far to 
be the most influential variable for predicting both 
inmate-inmate and inmate-staff assaults (without a 
weapon). 

Cullen, Link, Wolfe, and Frank (1985) advocate 
separate measurement of work and life stress among 
correctional officers. In their study of a Southern 
correctional system, they found that role problems 
and perceived danger were related to life stress 
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among the officers. These variables plus six others 
(being female, location in maximum security prison; 
more experience as a C.O.; and lack of peer, family, or 
supervisory support) were related significantly to 
work stress. 

Such studies and the excellent literature review by 
Susan Philliber (1987) underscore the importance of 
stress factors to both staff and inmate welfare. Other 
than their peers, the guard is said to be the most 
important person in the inmate’s world. If true, their 
safety, morale, and even their careers are intimately 
linked together with a society of captives and keepers 
(Sykes, 1958). 


The Escalating War on Drugs 


It was recently announced that William J. Bennett, 
the former Secretary of Education, has been selected 
as the new administration’s first “Drug Czar.” It 
seems quite certain that drug use, abuse, and distri- 
bution will loom larger as incarceration factors as we 
step up the war of those fronts. A recent signal to this 
effect was given by the first charges filed under a 
new Federal antidrug law which requires Federal 
judges to impose life sentences without parole on 
defendants convicted of drug trafficking under cer- 
tain circumstances (El Paso Times, January 5, 1989: 
6A; also see Inciardi: 1987). 

Drug use is far greater among prison inmates 
(78%) than in the general population (37%). Moreover, 
2 out of 5 prison inmates reported they were under 
the influence of drugs or were very drunk around the 
time of their incarceration offense (Rureau of Justice 
Statistics, March 1988:50-51). Yet we have to wonder 
to what degree drug abuse receives adequate atten- 
tion in prison. The recent news from Texas is not 
encouraging when it is reported 67 percent of their 
drug-abusing inmates are released from prison with- 
out receiving any treatment. Reportedly, in 1988 
Texas provided only one drug-abuse counselor for 
1,667 addicted prisoners; those receiving help aver- 
aged only 10 hours of treatment during their confine- 
ment. Only 75 inmates received “intensive treatment” 
during the year (El Paso Times, December 19, 1988: 
4B). The Governor of Texas is asking the 1989 Legisla- 
ture to authorize drug testing of inmates in prison 
and before they are released on parole (El Paso Times, 
January 9, 1989:4B). Governor Clements is also seek- 
ing an additional $343 million for new prison construc- 
tion to provide 11,000 more prison beds (El Paso 
Times, January 13, 1989:4B). The pressure for space 
continues. 


Conclusion 


Stephen D. Gottfredson and Sean McConville 
(1987:9) have recently described this state of affairs 
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as “America’s Correctional Crisis,” where far-reach- 
ing decisions are made with uncertainty and compro- 
mise. Instead, they hope, “for more informed and 
balanced debate and for the encouragement of produc- 
tive and acceptable solutions to problems that can be 
neglected only at some considerable risk to our na- 
tion’s future (1987:10).” We should be listening to 
such counsel which, if anything, seems understated, 
requiring added emphasis and urgency. 

Accordingly, two broad proposals are offered. 

First, it is time to convene another President’s 
Commission on Law Enforcement and Administra- 
tion of Justice (1967). President Lyndon B. Johnson 
established his Commission on July 23, 1965, almost a 
quarter century ago. President Bush could initiate 
the largest scale “brain trust” this Nation has ever 
known to plan the most comprehensive strategy for 
crime prevention, treatment, and control in history. 
So doing is no panacea, of course, for many difficulties 
are attached to such task forces (e.g., see Allen, 1973). 
But somehow, a concerted collective effort must be 
made to bring together the vast reservoir of knowl- 
edge and ideas accumulating in various disparate 
forms and places, both here and abroad, during the 
past three decades. 

It would be presumptuous to suggest an agenda 
here, but no issue should be sacrosanct or beyond 
debate. From the start it must be recognized that 
corrections is a component of an interdependent but 
uncoordinated system of justice which must be under- 
stood in relation to the wider structures of social 
control in American society. This means we must 
examine criminality in a multilayered fashion—from 
inception and process to change; from societal ills 
and malfunctioning to social reform; from community 
roots to community return. Criminality and delin- 
quency are not unrelated to conditions and problems 
of other social institutions—family (e.g., domestic vio- 
lence, runaways); economy (e.g., poverty, unemploy- 
ment, homelessness); education (e.g., dropouts, 
drugs); and government (e.g., mismanagement, inade- 
quate funding). 

Each of us probably possesses favored issues. For 
instance, one central probe could (should) be directed 
at what Shover and Einstadter (1988:204-206) call 
the “ironies of correctional reform,” wherein promis- 
ing proposals and programs such as diversion or half- 
way houses become perverted into the much criticized 
widening effect (Lemert, 1981). Is it possible to pre- 
vent asimilar fate and abuse of, say a technologically 
feasible notion such as home incarceration through 
electronic monitoring (Ball, Huff, and Lilly, 1988)? 
This would also be an excellent forum to sweep aside 
numerous myths about crime, delinquency, and cor- 
rections (for example, see Bohm 1987; Pepinsky and 
Jesilow, 1984, 1985; Walker 1989; Walters and White 
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1988; and Wright 1987). The crime crisis is bad 
enough without being haunted by widespread miscon- 
ceptions held by the public, criminal justice practition- 
ers, and professional criminologists. 

Second, it would be appropriate to seriously con- 
sider William G. Nagel’s (1977) advocacy of a morator- 
ium on prison construction. Imagine such a joint state 
and Federal policy effective from, say, 1991 through 
1995. The 5-year “savings” could be well invested in 
the Commission’s work; to improving existing pris- 
ons; to upgrading community-based corrections; and 
to fundamental programs involving the health, educa- 
tion, and welfare of the Nation’s youth. 

This last point is particularly important in light of 
Lamar Empey’s(1974:1096) fear that a war on crime 
could be waged against our country’s youth, with a 
severe loss to basic humanitarian values. Indeed, we 
must take exception to a social control policy based 
primarily on measures of exclusion (e.g., isolation, 
segregation) rather than inclusion (e.g., resocializa- 
tion, integration) (Cohen, 1985). Shover and Einstad- 
ter (1988:208), have stated well the implications: 


. . . precisely those conditions which prevent persons from becoming 
productive, socially conscious members of society, conditions 
which exclude and cast them out, are the conditions which 
create the dangerous crime potential we wish to prevent. 

The current direction corrections is taking is exclusionary. 
Whether the cycle will change in the near future remains an 
open question, but our ultimate well-being as a democratic 
society depends on the answer. 


There are no easy answers to complex problems 
(Conrad, 1985). But perhaps we could discover some 
profound responses through starting the final decade 
of this millennium with a high-level Commission with 
the authority, organization, talent, time, and incen- 
tives to develop imaginative, innovative, comprehen- 
sive policies on behalf of the Nation’s citizenry. 
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Probation and Parole Malpractice in a 
Noninstitutional Setting: 
A Contemporary Analysis 
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[ NTIL the recent past, correctional profes- 

sionals have enjoyed a rather wide blanket 

of immunity involving both institutional 
and postinstitutional decisions. However, this cloak 
of legal immunity has shown some signs of deteriora- 
tion in the past several decades as a result of several 
interrelated factors. Among these are such things as 
(1) the potentially lucrative nature of malpractice 
litigation for both lawyers and clients; (2) the rather 
broad and omnibus definitions of “treatment” and 
“therapy” espoused by those in the helping profes- 
sions; and (3) the rather fluid concept of what actually 
constitutes a “compensable” injury. Likewise, the 
changing opinions of courts themselves regarding 
what “duty” is owed to whom by members of the 
correctional establishment has opened up a previously 
closed niche in the law. 


Negligence and Its Malpractice Component 


Basically, tort liability is a specie of civil wrong in 
which an injured party or parties seek economic re- 
dress in the form of either compensatory ! or puni- 
tive 2 damages, or both, for wrongs suffered by them 
at the hands of their fellow citizens. Negligence is a 
subcategory of tort liability in which an aggrieved 
party alleges that a particular defendant has failed to 
adhere toa certain standard of care resulting in either 
or both personal injury or property loss. Further- 
more, the term “malpractice” denotes a particular 
specie of negligence occurring within a broad range 
of professional contacts. Liability for professional neg- 
ligence (or malpractice) is premised upon three basic 
elements: (1) There must be a legal duty owed by the 
professional in question toa particular plaintiff, class 
of plaintiffs, or to the general public; (2) the profes- 
sional must be shown to have somehow breached a 
required standard of care, followed by (3) a resulting 


1 According to Feldman and Ward, “Compensatory damages available under a negli- 
gence or malpractice theory usually include: (1) impairment of future earning capacity, 
(2) loss of accumulated earnings due to injury, (3) pain and suffering, (4) curative medical 
expenses made necessary by the negligence. . . and (5) the cost of therapy. . . .” (Feld- 
man & Ward, 1979, p. 85). 


2 So called “punitive” damages or “smart money” are those sums awarded to a 


successful plaintiff over and above compensatory damages to punish the tortfeasor for 
what amounts to outrageous conduct. 
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injury to a person or group of persons which was 
proximately caused by the professional’s breach of 
the particular standard of care involved. Thus, duty, 
breach and proximately caused injury come together 
to establish a prima facie case of malpractice. 

This rather elementary three-step process is tremen- 
dously complicated by the range of discretion placed 
in the hands of probation and parole personnel. More 
will be said about discretion shortly. Another compli- 
cating element involves whether a civil lawsuit is 
brought against an administrator or astaff employee, 
or both, in their individual capacity or in their capac- 
ity as an agent of the state or Federal Government 
who employs them. If an agency relationship is sought 
to be established, the individual defendant may be 
able to have the litigation dismissed by virtue of the 
application of the doctrine of sovereign immunity or 
by invoking state legislation or Federal statutes ad- 
dressed specifically to such matters. Whether and to 
what extent sovereign immunity or other insulating 
legislation would bar a lawsuit in this particular 
context would depend, of course, on the law of the 
jurisdiction where the injury occurred. Another area 
of uncertainty resides in the so-called discretionary/ 
ministerial dichotomy. 

Courts continue to deny liability in the malpractice 
field involving correctional agents for alleged negli- 
gent acts if, in the reviewing court’s opinion, the acts 
performed were discretionary instead of ministerial. 
This is an interesting and potentially crucial legal 
differentiation that may successfully be employed by 
probation and parole officers who are subject to mal- 
practice allegations. 

The general rule here is that probation and parole 
officers are liable in tort for damages resulting from 
the negligent performance of a purely ministerial 
act. Per contra, when performing typical discretion- 
ary functions, they are generally immune from tort 
liability for malpractice. The problem, then, is to 
determine what kind or type of activities fall within 
the ambit of discretion. Kenneth Culp Davis of the 
University of Chicago, in addressing this issue, writes 
that “[a] public officer has discretion whenever the 
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effective limits of his power leave him free to make a 
choice among possible courses of action or inaction” 
(Davis,1969, p.4). He further notes that “[d]iscretion 
is exercised not merely in final disposition of cases or 
problems, but in each interim step; and the interim 
choices are far more numerous than the final ones” 
(p. 4). A discretionary act is one then that may in- 
volve aseries of possible choices from a wide array of 
alternatives, none of which may be absolutely called 
for in a particular situation. Clearly, professional 
judgment in all its manifestations plays a major role 
here. 

On the other hand, if a court rules that a probation 
or parole officer’s act is ministerial in nature and 
further finds that such an act is performed in a negli- 
gent manner, civil liability for malpractice may at- 
tach. Lawyers often talk of ministerial acts and duties 
in their professional discourse, but the everyday mean- 
ing of this terminology is not readily apparent. Accord- 
ing to the author of a leading law dictionary, a min- 
isterial act or duty is “[oJne regarding which nothing 
is left to discretion—a simple and definite duty im- 
posed by law, and arising under conditions admitted 
or proved to exist” (Black, 1957, p. 148). The 4th 
United States Circuit Court of Appeals in a 1976 
Virginia decision *? drew a distinction between dis- 
cretionary and ministerial duties in probation in these 
words: 


Under Virginia law, a state employee who exercises discretion- 
ary judgment within the scope of his employment is immune 
from liability for negligence. Conversely, he is liable if injury 
results from the negligent performance of a ministerial act. . . . 
A probation officer’s basic policy decisions are discretionary 
[italics added] and hence immune, but his acts implementing 
[italics added] the policy must be considered on a case-by-case 
basis to determine whether they are ministerial (p.127). 


From this brief excerpt one can at least draw some 
tentative conclusions. Discretionary judgment involv- 
ing a host of issues that arise in the probation and 
parole field are viewed by the courts with far more 
latitude than are matters involving ministerial activ- 
ities. In fact, one reason for exposing ministerial acts 
to civil accountability is because there is generally 
only one set and definite performance posture; any 
deviation therefrom is, in most cases, prima facie 
evidence of negligence. While courts do not always 
clarify upon what basis an act may be actionable in 
malpractice law, a look at some fairly recent examples 
of appellate decisions in this field may prove instruc- 
tive. 


Typical Probation and Parole Malpractice Issues 


While there are varied issues that could expose a 
practitioner to civil liability, only the following will 


3 Semler v. Psychiatric Institute of Washington, C.D., 538 F.2d 121, cert. denied, 429 
U.S. 827 (1976). 


‘ 142 Ariz. 319, 690 P.2d 38 (1984). 
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be discussed in the interest of both space and rele- 
vance. These are (1) liability for negligent supervis- 
ion; (2) liability for failure to warn or notify of release 
of potentially dangerous offender from custody; and 
(8) liability of parole boards for subsequent criminal 
acts of released parolees. 


Liability for Negligent Supervision 


Nationwide, the supervisory duties devolving upon 
probation and parole officers reflect a quiltwork pat- 
tern ranging from frequent and regular contacts with 
their clients to infrequent, sporadic or pro forma 
contacts that have little, if any impact on the offen- 
der’s societal readjustment. Clearly, the offender in 
question, his or her offense and the past record of the 
individual, if any, all contribute to the felt necessity 
for specific levels of supervision. 

It cannot be gainsaid that there are countless proba- 
tion and parole personnel who perform yeoman tasks 
in the face of almost insurmountable difficulties. 
Much to the collective credit, courts have recognized, 
in general, both the pressures and the limits within 
which these individuals toil. Occasionally, however, 
the issue of negligent supervision is litigated and 
ultimately comes before an appellate tribunal for 
review. How have these courts responded? 

Here again we come face-to-face with the discretion- 
ary/ministerial dilemma. It has generally been recog- 
nized that a probation officer is immune from civil 
liability when performing a discretionary function 
such as the completion of a presentence report or 
making a decision regarding the release of an offender 
from some form of temporary custody. On the other 
hand, there is some authority for the proposition that 
supervision of a probationer in an alleged negligent 
manner is actionable on the premise that some aspects 
of supervision are ministerial rather than discretion- 
ary. For example, in 1984 in the Arizona case of 
Acevedo v. Pima County Adult Probation Depart- 
ment, * the Supreme Court of Arizona had before it 
an appeal in an action against a county probation 
department and four probation officers for injuries 
allegedly sustained by the plaintiff as a result of 
negligent supervision. The court ruled that the individ- 
ual probation officers involved were not protected 
from such a civil lawsuit for negligently supervising 
a convicted felon placed on probation. The plaintiff 
alleged that his children had been sexually molested 
by the probationer in question and that the county 
probation officers, knowing that this particular offen- 
der had a lengthy history of sexual deviation, had 
permitted the probationer to rent a room from the 
plaintiff knowing that the plaintiff had five children 
residing on the premises. The Arizona court noted in 
its opinion that probation officers should be entitled 
to immunity in situations involving the preparation 
and submission of a presentence report and for those 
acts necessary to implement and enforce whatever 
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conditions may be attached to the grant of probation. 
Nonetheless, the court stated that it did not take the 
view that all activities of a probation officer in a 
supervisory role were entitled to immunity. It sug- 
gested that a great deal of a probation officer’s work 
was administrative and supervisory which, taken to- 
gether, was not part of a judicial function and hence 
an officer could not claim a derivative judicial immun- 
ity from liability as “an officer of the court” simply by 
virtue of his or her position per se. 

In an earlier California case in 1968, the Supreme 
Court of California in Johnson v. State, > held that in 
an action by a foster parent against the state for 
injuries sustained by her in an assault by a foster 
child placed with her by the California Youth Author- 
ity, the function of placement and providing the plain- 
tiff with a concomitant warning were ministerial 
acts. Reasoning from that premise, the court conclud- 
ed that the state was not immune from liability for 
assault. The opinion noted that a decision to release 
would bea “basic policy decision” (presumably discre- 
tionary in nature), and immune from tort liability. 
However, once that decision is made, a subsequent 
decision of exactly where to place the probationer (or, 
in this case a foster child) and what warnings to give 
to persons at risk were ministerial and their negligent 
performance can result in civil liability. The court 
stated that 


[t]he loss . . . falls peculiarly on plaintiff, who . . . must 
achieve vindication in litigation or not at all. Since the entire 
populace of California benefits from the activity of the Youth 
Authority, it should also share equally the burden of injuries 
negligently inflicted on individual citizens; suits against the 
state provide a far and efficient means to distribute these losses 
(pp. 797-798). 


A third and final example comes from a 1975 
Alabama decision entitled Donahoo v. State. ®° In Don- 
ahoo, an executrix of an estate filed a wrongful death 
action against State officials who were responsible 
for the release and supervision of two State prisoners 
who had murdered her husband. The Supreme Court 
of Alabama upheld a lower court judgment in favor 
of the State officials, but noted also that State officials 
who are responsible for release and supervision of 
offenders are not entitled to absolute immunity if the 
particular plaintiff successfully alleges and proves 
fraud, bad faith, or the fact that State officers exceed- 
ed the bounds of their legal authority in such matters. 
This case is noteworthy in that it carves out at least 
three potential exceptions to the immunity blanket if 


5 69 Cal.2d 782, 73 Cal. Rptr. 240, 447 P.2d 352 (1968). 

6 479 So.2d 1188 (1985). 

7 For a detailed exposition of the descretionary/ministerial dichotomoty involving a 
public officer, see Rieserv. District of Columbia, 563 F.2d 462 (C. C. Cir. 1977) (officer 
liable); modified, 58- F.2n 647 (D.C. Cir. 1978). 

8 In this connection see Von Hoene v. State, 20 Ohio App.3d 363, 486 N.E.2d 868 (Ohio 
App. 1985) (claim that State officials acted in bad faith or with malicious purpose stated 
a claim for relief). 


9 17 Cal.3d 425, 131 Cal. Rptr. 14, 551 P.2d 334 (1976). 


an injured plaintiff can adduce sufficient evidence to 
suggest to a court that there is some semblance of 
official wrongdoing in the acts of release and super- 
vision. Such may be difficult to prove, but if shown, 
the Alabama court at least would be willing to con- 
sider attaching malpractice liability to the responsi- 
ble State functionaries. 

Thus, in the supervision context, what little case 
law there is seems to suggest the following: (1) a court 
will first consider, on a fact-specific basis, what acts 
or decisions by probation and parole personnel are 
discretionary or ministerial and then apply general 
negligence principles to those found to be minister- 
ial; 7 (2) so-called “basic policy decisions” by proba- 
tion and parole officers are immune from liability by 
the decided weight of authority; and (3) if an aggriev- 
ed plaintiff can marshall sufficient relevant evidence 
to establish fraud, overreaching or similar wrongdo- 
ing on the part of probation or parole officials, their 
cloak of immunity might possibly be pierced and 
malpractice liability be easier to establish. ® 


Failure To Warn or Notify of Release 


One of the key elements a plaintiff must establish 
in a malpractice lawsuit is a showing that a “duty” 
exists on the part of a particular person, persons or 
group and acorresponding breach of that duty. In the 
failure to warn or notify context, the duty element 
becomes a crucial factor among several in an attempt 
to establish malpractice. “Indeed, the history of negli- 
gence law involves, in part, a tale of incremental 
recognition of new duties owed among men. In this 
tradition, the importance of a ‘duty to warn’ repre- 
sents another stride toward aligning legal obligation 
with moral expectations” (Note, 1984, pp 498-499). 

The failure to warn or notify can become particular- 
ly troublesome in the corrections and mental health 
fields. a duty to warn occurred, not in corrections, but 
in a psychotherapeutic setting. In 1976, the Supreme 
Court of California handed down its decision in Tara- 
soff v. Regents of the University of California. 9 The 
plaintiffs were the parents of a young woman murder- 
ed by a fellow student. In their lawsuit, the plaintiffs 
alleged that while receiving voluntary outpatient 
psychotherapy, their daughter’s assailant informed 
his therapist that he intended to kill a woman, whom 
the court apparently determined was the readily iden- 
tifiable daughter of the plaintiffs. In a rather lengthy 
opinion, the court discussed the nature of the duty 
concept in tort law and then made this significant 
observation: 


When a therapist determines, or pursuant to the standards of 
his profession should determine, that his patient presents a 
serious danger of violence to another, he incurs an obligation to 
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use reasonable care to protect the intended victim against such 
danger (p. 431). 


While Tarasoff has been roundly criticized by the 
psychiatric community, it has received at least limit- 
ed recognition in several states, notably New Jersey 
and Washington. Tarasoff,of course, can be read in 
several different ways with varying results. However, 
implicit in that opinion was the concept of a recogniz- 
able “duty to warn” in those situations where there is 
an identifiable victim. Applying the Tarasoff ration- 
ale to the probation and parole arena, however, may 
be somewhat off the mark. Probation and parole per- 
sonnel, unlike psychotherapists, may often avail 
themselves of either the defense of sovereign immun- 
ity or that of discretionary decisionmaking. In addi- 
tion, the probation and parole profession may not 
have as intense an identification with a code of ethics 
relative to client confidentiality as that of psychothera- 
pists. Finally, most probation and parole officers have 
quasi-law enforcement powers that would seem to 
militate against the view that they stand in an ex- 
tremely close and confidential relationship with their 
individual probationers or parolees. In other words, 
the Tarasoff holding may simply add credence to an 
already existing willingness by probation and parole 
officers to warn and notify potential victims of a 
serous threat made by a person or persons in their 
caseload. This aside, the opinion by the Supreme 
Court of California may have a “spill-over” effect in 
those few cases where a threat by an offender involv- 
ing a third party was made to a probation or parole 
officer and that individual then failed to warn or 
notify the potential identifiable victim. 

Four years after Tarasoff, the Supreme Court of 
California had before it a “duty to warn” case involv- 
ing the release of a dangerous juvenile. In Thompson 
v. County of Alameda, the complaint alleged that 
Alameda County had released a dangerous juvenile 
from its custody and that within 24 hours of the juve- 
nile’s release on temporary leave, he had murdered 
the 5-year-old son of the plaintiff. It was plaintiff's 
contention in the lower court that his child’s death 
was directly attributable to the county’s failure “to 
advise and/or warn James’ mother, the local police, 
or ‘parents of young children within the immediate 
vicinity’ of the residence of James’ mother” !! of her 
son’s release. Apparently the released juvenile had 
indicated to some of the detention authorities that he 
would kill a young, but unspecified, child if he were 


10 27 Cal. 3d 741, 167 Cal.Rptr. 70, 614 P.2d 728 (1980). 
1 27 Cal. 3d at 746, 167 Cal.Rptr. 72, 614 P.2d at 730. 
2 27 Cal. 3d at 758, 167 Cal.Rptr. 80, 614 P.2d at 738. 
13 115 Ariz. 260, 564 P.2d 1227 (1977). 

4 115 Ariz. at 268, 564 P.2d at 12.5. 

18 Td. at 266, 564 P.2d at 1233. 
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released. Despite these statements by the juvenile, 
Alameda County released him to the custody of his 
mother on a temporary visit and he carried out his 
threat shortly thereafter against a neighbor’s child. 

To the dismay of many and apparently in what 
appeared to be a significant departure from previous 
California precedent, the Supreme Court of California 
ruled against the plaintiff and in favor of defendant 
county. The court concluded that the county owed no 
duty to warn in this case because: 


. . . the duty to warn depends upon and arises from the exis- 
tence of a prior threat to a specific identifiable victim. .. . . 
[Only if] the released offender poses a predictable threat of 
harm to a named or readily identifiable victim or group of 
victims, who can be effectively warned of the danger [will the] 
releasing agent . . . beliable for failure to warn such persons. 12 


Thus, in contemplation of law, the death of Thomp- 
son’s child was seen simply as another example of an 
unfortunate accident, devoid of civil liability. An in- 
teresting contrast to Thompson is the 1977 Arizona 
decision of Grimm v. Arizona Board of Pardons & 
Parole. *® In Grimm, the Arizona Supreme Court 
ruled that members of the State parole board are 
subject to tort liability for what the court character- 
ized as “grossly negligent or reckless release of a 
highly dangerous prisoner.” 14 The Arizona court, in 
contrast to its neighboring tribunal in California, 
concluded that “ . . . there seems to be no benefit 
and, indeed, great potential harm in allowing unbri- 
dled discretion without fear of being held to account 
for their actions for every single public official who 
exercises discretion. The more power bureaucrats 
exercise over our lives, the more we need some sort of 
ultimate responsibility to lie for their outrageous con- 
duct.” '5 Grimm seems to be more in line with the 
1968 Johnson decision from the Supreme Court of 
California upholding the right of a foster parent to 
sue for malpractice in the negligent placement of an 
assaultive foster child. For whatever reason, policy 
or otherwise, Alameda County appears to be a major 
retrenchment in California, at least in the analysis of 
liability for a potentially negligent placement deci- 
sion. 

It would seem to be the general rule today that, by 
and large, parole boards and probation personnel are 
immune from tort liability if they release an offender 
with no warning unless there is some pre-existing 
agreement to warn which has been carelessly disre- 
garded, or the offender has threatened an identifiable 
victim or victims. In the latter situation, following the 
Tarasoff precedent, probation or parole personnel or 
boards in their corporate capacity may be liable for 
malpractice in failing to warn. However, unlike a 
psychiatrist or a licensed psychotherapist, most proba- 
tion and parole officers do not have to reckon with the 
problem of confidentiality and its attendant pressures 
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to preserve inviolate a probationer or parolee’s com- 
munications. While there may be some professional 
reluctance to divulge certain information passing be- 
tween the offender and a probation or parole officer, 
it would seem that both common sense and a balancing- 
of-interests test would weigh in favor of divulging 
any identifiable threat or threats to a potential indi- 
vidual or group. Failure to do so with full knowledge 
of the potential consequences would probably be civil- 
ly actionable in most jurisdictions. 


Board Liability for Criminal Acts of Parolee 


With prison overcrowding in the United States 
reaching epic proportions, one of the more immediate, 
albeit patchwork remedies for this state of affairs is 
the release of certain offenders on parole to ease incre- 
mental prison overcrowding. Let’s assume for argu- 
ment’s sake a worst-case scenario—a released offend- 
er subsequently injures or kills an individual while 
on parole. Since most typical offenders are civilly 
“judgment proof,” !* the question naturally arises as 
to whether or not the releasing parole board bears 
any civil liability for such action? Traditionally, pa- 
role boards have escaped third party liability by vir- 
tue of a host of governmental immunity provisions 
shielding their actions. 

A typical judicial response to this no-liability doc- 
trine was echoed in a 1976 lower Federal court deci- 
sion in Alabama. In Pate v. Alabama, " the plain- 
tiff’s father commenced a civil rights action against 
the State and its board of pardons and parole for the 
rape-murder of his daughter by a parolee. The board 
and its three individual members were named as 
defendants. None of the defendants were found liable, 
the court noting that 


. . . The function of the Parole Board is more nearly akin to 
that of a judge in imposing sentence and granting or denying 
probation than it is that of an executive administrator. It is 
essential to the proper administration of criminal justice that 
those who determine whether an individual shall remain incar- 
cerated or be set free should do so without concern over possible 
personal liability at law for such criminal acts as some parolee 
will inevitably commit. 18 


Other jurisdictions have, likewise, immunized parole 
board and parole officials against charges of malprac- 
tice, but on somewhat variant analyses. Some courts, 


16 The term “judgment proof” refers to the financial inability of a person to satisfy a 
civil judgment for money damages. In most cases, a typical released offender is not in any 
financial posture to satisfy a judgment, nor do most of them have any significant 
property upon which a court can levy an attachment to satisfy such a judgment. 


17 409 F. Supp. 478 M.D. Ala. (1976), aff'd, 27 N.Y.2d 625, 313 N.Y.S.2d 759, 261 
N.E.2d 665 (1970). 


18 409 F. Supp. at 479. 


19 See, e.g., French v. Commonwealth, 23 Pa. Commw. Ct. 546, 354 A.2d 908 (1976), 
modified, 471 Pa. 558, 370 A.2d 1163 (1977). 


2 32 App. Div. 119, 300 N.Y.S. 2n 263 (1969), aff'd, 27 N.Y.2d 625, 313 N.Y.S.2d 759, 
261 N.E.2d 665 (1970). 


for example, have found state boards of pardons and 
parole to be immune from civil liability under a pro- 
vision of the state constitution. 9 Other courts reach 
the same result by employing a purer form of tort law 
analysis, namely, the foreseeability of harm con- 
cept. In Wasserstein v. State, 2° the Appellate Divi- 
sion of the Supreme Court of New York ruled that 
due to the lack of the foreseeability of harm on the 
part of the paroling authority, no actionable “duty” 
was owed to the aggrieved plaintiff, hence no liability. 

Such a refusal by a court to discover a “duty” that 
was breached by a board finds wide support in the 
so-called “public duty doctrine.” This is a concept 
generally employed in common law negligence cases, 
and, in its most elementary form means that courts 
may not impose civil liability upon a municipality 
unless that municipality owed some form of “special 
duty” to the injured plaintiff. Contrariwise, a breach 
of a “public duty” owed to the general population at 
large will not give rise to tort liability, all other things 
being equal. By drawing an analogy between parole 
boards and the various functions they perform to 
those of a municipality (both being functionaries of 
state government), some courts very easily come to 
the conclusion that a parole board, as a board, owes 
no “special duty” to the public at large. Finding thus, 
it is then only one further step to hold that an injured 
plaintiff or that person’s successor in interest is a 
member of the general public and that the parole 
board in question owes no “special duty” to such plain- 
tiff. Liability here is truncated then on a “duty” anal- 
ysis. 

In short, the winning of a malpractice case against 
a board, and, by hypothesis, against individual board 
members is not at all an easy accomplishment. When 
one considers such impediments to liability as (1) 
constitutional immunity, (2) statutory immunity, (3) 
the foreseeability/remoteness doctrine, and (4) “no 
duty” to the general public concept, one would have to 
conclude that a plaintiff seeking damages against a 
parole board for criminal acts of a released parolee 
faces formidable odds. Most courts will simply adhere 
to the thesis that the state (acting through its parole 
board) cannot be an insurer against the vagaries of 
potential acts of violence committed by released parol- 
ees. Parole asa viable correctional mechanism would 
inevitably cease to exist if there was a wholesale 
recognition by the courts of a tort of negligence re- 
lease. The weight of reported authority seems to af- 
firm this stance. Unfortunately, however, this is not 
the end of the matter. Malpractice liability may arise 
on the basis of an averment, not of negligent release, 
but rather on the basis of an allegation of inadequate 
supervision. 

A leading case involving the issue of inadequate 
supervision arose in the District of Columbia in 1977. 
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In Rieser v. District of Columbia, 2! the United States 
Circuit Court of Appeals for the District of Columbia 
circuit imposed liability on a parole board for the 
failure of a parole officer to adequately supervise a 
parolee. The victim’s father brought suit against the 
District of Columbia after his daughter was raped 
and strangled by a paroled offender. The discretion- 
ary/ministerial dichotomy again was raised in this 
case and the court declared that “discretionary” acts 
generally related to the formulation of policy, whereas 
“ministerial” acts related to the execution of policy. 
The court then applied a guideline that was already 
apparently in force in that jurisdiction noting that 
“Can action will be considered ‘discretionary’ only if 
the prospect of liability for theecisions the officer 
must make in the course of his performance would 
unduly inhibit the officer’s ability to perform his 
function.” 22 From this the court concluded that the 
failure to provide adequate supervisory measures was 
a “ministerial” act and not thereby cloaked with im- 
munity. Perhaps one of the key factors in this particu- 
lar decision was that there was evidence in the record 
that the parole officer involved had been given specif- 
ic directives from the parole board to closely monitor 
and supervise the parolee in question. The evidence 
failed to show this was done. It could well be argued 
that such directives removed any “discretionary” 
issue and placed supervision of the parolee in question 
entirely in the “ministerial” category. Once trans- 
posed in that fashion, negligent supervision resulting 
in injury may result in actionable malpractice. 

The Rieser court found a “special relationship” 
arising between the parole board and the victim, in 
part at least, because of specific directives found to be 
present in that situation. The parole officer’s failure 
to supervise the particular parolee created an unrea- 
sonable risk of harm not only to the victim, but to 
other female residents living in the victim’s apart- 
ment complex. From this, the court reasoned that 
there was an actionable duty of care owed by the 
defendant parole board to the victim. “Rieseris .. . 
significant in that it has expanded the potential num- 
ber of individuals to whom a parole board may owe 
an actionable duty of care. Generally, where a govern- 
mental unit provides a service that benefits the com- 


21 563 F.2d 462 (D.C. Cir. 1977), modified, 580 F.2d 647 (D.C. Cir. 1978). 
2 563 F.2d at 475. 
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munity at large, no individual duty of care is owed to 
members of the public. An exception, however, [is 
recognized] if a special relationship is found between 
the governmental unit and the individual” (Note, 
1978, p. 165). 

The continued vagaries in both case law and in 
legislation in this particular field of law will give 
lawyers and courts continued fodder for generating 
contradictory outcomes in future litigation. For the 
moment, at least, probation and parole personnel do 
not face the same imminent perils that malpractice 
litigation poses for their brethren in the medical, 
psychotherapeutic, or legal professions. While the 
potential for civil liability should be realistically as- 
sessed by probation and parole personnel, its impact 
on a day-to-day basis has not been as keenly felt as it 
has in other higher visibility callings. Whether and to 
what extent this state of affairs will remain in status 
quo is anyone’s guess. 
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The Utilization of Technology 
in Correctional Institutions 


By LAWRENCE F. TRAVIS III, PH.D., EDWARD J. LATESSA, JR., PH. D., AND ROBERT W. OLDENDICK, PH.D.* 


ROWING concern with rapidly increasing 

inmate populations and crowding in exist- 

ing facilities has precipitated an increase 
in prison and jail construction. Many of these facilities 
are utilizing new technologies, hoping to provide a 
safer and more productive environment for inmates 
as well as correctional staff. This “technological ex- 
plosion” has created a need to systematically identify 
and assess new technologies, as well as evaluate their 
positive and negative consequences. 

In October 1986, the National Institute of Correc- 
tions awarded the University of Cincinnati a grant to 
study the impact of technology in prisons. This study 
grew out of a national concern about the future of 
prisons in this country and the role and scope of 
technological developments. The major goal of this 
project was to investigate the effects of technology on 
the correctional environment; the physical, and hu- 
man aspects of that environment. This article presents 
a summary of the findings of a national survey of 
technology in adult correctional institutions. 


Background 

Beginning in 1974, American prison populations 
experienced annual growth on the order of 6 percent, 
increasing toa growth rate of over 10 percent annual- 
ly by the late 1970’s. In the 1980’s, prison populations 
increased at an average rate of 8.8 percent annually 
(Langan, et al., 1988). From a population of 187,274 
in 1968, prison populations increased to over 546,000 
in 1986 (Bureau of Justice Statistics, 1987). 

A 1983 survey of criminal justice administrators 
revealed broad agreement among law enforcement, 
court and correctional officials that prison crowding 
was, “. . . the most important issue facing them to- 
day” (Gettinger, 1984:1). In 1987, 37 of 52 prison 
systems reported they were initiating or promoting 
alternatives to prison to lessen crowding pressures 
(Corrections Compendium, 1987). Correctional sys- 
tems planned the expenditure of over $3 billion to 
construct new prison capacity in 1986 (ACA, 1986:1). 
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Spurred, at least in part, by this development of 
corrections as a growth industry, a number of techno- 
logical aids to the operation and management of cor- 
rectional institutions have become available. Over 
the past decade, technological innovation has spawn- 
ed a proliferation of new devices which can be used to 
improve the efficiency of correctional institutions. 
These advances encompass many areas from manage- 
ment information systems to perimeter security. The 
technological explosion, however, has not been accom- 
panied by systematic evaluation of various technol- 
ogies for their impact on the correctional system as a 
whole. At its winter conference in 1985, the American 
Correctional Association ratified a recommendation 
to explore and evaluate recent innovations in design 
features, equipment technologies, and operating pro- 
cedures. Camp and Camp (1987:2) reported that cor- 
rectional administrators frequently cited the lack of 
comparison data as a hindrance in their efforts to 
select and employ perimeter security systems. 

In an effort to provide information that would be 
useful to planners and policymakers in selecting tech- 
nological equipment, the National Institute of Cor- 
rections supported the study of technology reported 
here. Using a multifaceted research design, the Uni- 
versity of Cincinnati gathered data from across the 
country on types of technology available, and the 
impact of that technology on correctional institutions. 


Methodology 


Toexamine the impact of technology on correction- 
al institutions, the research effort proceeded in four 
phases: a review of relevant research and literature; 
a survey of departments of corrections; a survey of 
correctional institutions opened or substantially reno- 
vated in the past 10 years; and site visits of seven 
institutions employing technologically advanced 
equipment. 


Literature Review 
An examination of available research and infor- 
mation provided by correctional technology vendors 
yielded a definition of technology in institutions and 
helped identify the focus of the study. We chose 


to concentrate on electronic, mechanical, and other 
“hardware” applications to institutional tasks as 
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“technology.” Further, the research assessed the im- 
pact of technology in eight areas: perimeter security; 
locking systems; internal surveillance; internal secur- 
ity; fire safety; communications; management infor- 
mation systems; and new security technologies. Later 
phases of the research focused on these eight areas 
and sought information relative to the types of equip- 
ment in use, costs, maintenance and training require- 
ments, selection procedures, and effects on officers 
and the institution in general. 


Survey of Departments of Corrections 


The second phase of the research was composed of 
a survey of corrections departments in all 50 states, 
the District of Columbia, and the Federal Govern- 
ment. A detailed questionnaire was mailed to the 
directors of corrections for each of these 52 jurisdic- 
tions. Several weeks later, interviewers from the Uni- 
versity of Cincinnati called respondents and complet- 
ed data collection over the telephone. Several jurisdic- 
tions returned completed questionnaires by mail. In 
all, 46 of the 52 surveyed agencies completed the 
questionnaire. This instrument asked for data concern- 
ing recent construction, purchasing procedures, use 
of technology in institutions, future construction 
plans, and litigation involving technological equip- 
ment. 


Survey of Correctional Institutions 


A random sample of 131 institutions opened or 
substantially renovated within the past 10 years was 
selected based on responses to the correctional system 
survey. This sample of institutions was mailed a de- 
tailed questionnaire asking about the types of techno- 
logical equipment used in the facility, satisfaction 
with the equipment, and related factors. Institutions 
receiving questionnaires were also contacted by tele- 
phone and data collection procedures mirrored those 
employed in the survey of departments of corrections. 
Questionnaires returned numbered 117 (12 from jails 
and 105 from prisons). 


Site Visits 


In an effort to examine the impact of technology on 
the operations of correctional institutions, seven facil- 
ities were selected for site visits by teams of research- 
ers. Data obtained from the first two surveys were 
used to determine institutions to be visited. Facilities 
were selected on the basis of types of technology in 
use, geography, security level, and willingness to co- 
operate in the research. The facilities visited were: 


! This paper presents a summary overview of the project and its findings. Persons 
interested in a more indepth coverage are encouraged to read the final report of the 
project. See, Edward J. Latessa, Robert W. Oldendick, Lawrence F. Travis III, Susan B. 
Noonan and Barbara E. McDermott, Impact of Technology on Adult Correctional Institu- 
tions. Washington, D.C.: National Institute of Corrections, 1988. 
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Dayton (Ohio) Corrections Institution; Augusta (Geor- 
gia) Correctional and Medical Institution; Erie Coun- 
ty (Buffalo, New York) Correctional Facility; Eastern 
Oregon Correctional Institution; Lieber (South Caro- 
lina) Correctional Institution; Missouri Eastern Cor- 
rectional Center, and The Southern Desert (Nevada) 
Correctional Institution. 

Three or four member research teams visited each 
institution between November and December, 1987. In 
addition to touring the facility, the researchers con- 
ducted indepth interviews with about 15 staff mem- 
bers at each institution. Those interviewed held a 
variety of positions including the warden/superinten- 
dent, administrative staff, maintenance personnel, 
correctional supervisors, and correctional officers 
who worked in the control room, housing units, and 
perimeter security. In addition, a self-administered 
questionnaire was distributed to correctional officers 
in each facility. Of these questionnaires, 351 were 
returned. 


Findings 
What follows are summary findings from all four 
phases of the data collection effort. ! Results are pre- 
sented for each of the eight areas of inquiry and 


incorporate important findings from the total re- 
search project. 


Perimeter Security 


e The majority of states reporting new prison 
construction indicate that some form of elec- 
tronic perimeter security system will be instal- 
led. 

e@ About half the institutions surveyed reported 
having some type of electronic intrusion system. 

© Corrections staff are generally satisfied with 
electronic perimeter security systems, although 
some voiced concern over perceived high rates 
of “false alarms.” 

e@ The mean cost reported for electronic perimeter 
security systems was $225,000, with a median 
cost $125,000. 

The cost of an electronic perimeter security system 
depends upon several factors. Different types of detec- 
tion systems are available including fence-mounted 
shaker systems, microwave or magnetic fields, and 
buried cables. Each type of system operates on the 
detection of movement through a disruption of a 
“steady state signal.” All perimeter security systems 
are affected by weather and environment. Planners 
must be careful to consider factors such as average 
annual snowfall, temperature fluctuations, and rain- 
fall when selecting a perimeter security system. Sev- 
eral institutions noted problems resulting from light- 
ning strikes, and grounding the system appears effec- 
tive in overcoming most of these problems. 

False alarms were reported as being the major 
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flaw of electronic perimeter security systems. Staff 
morale and confidence in the detection system hinges 
on the perceived “false alarm” rate. Perimeter sys- 
tems can be sensitive to weather changes, animals, 
wind, and other factors. To the extent that correction- 
al staff view these nonescape-attempt causes of a- 
larms as “false alarms,” staff confidence is lessened. 

Respondents indicate that it is critically important 
to inform staff of the practical limits of the perimeter 
security system, and to view these alarms as evidence 
of the systems’s functioning, rather than as “false 
alarms.” Maintenance problems were generally re- 
ported as a major concern, although it is advisable for 
the institution to maintain a stock of replacement 
parts to avoid delays in making necessary repairs. 
Manufacturer and installation procedures appeared 
to be related both to performance of perimeter secur- 
ity systems, and to staff satisfaction with the systems. 


Locking Systems 


e@ About 80 percent of facilities surveyed use some 
type of electronic or pneumatic locking system. 

© Correctional staff are generally satisfied with 
locking systems and report that these systems 
make their jobs easier and safer. 

e The data do not support a conclusion that either 
manualor electronic locking systems are super- 
ior. Maintenance costs for electronic locking 
systems are higher, but such systems are more 
easily operated by correctional staff. 


Electronic or pneumatic locking systems make the 
jobs of housing officers and other custody personnel 
easier by allowing officers to operate a number of 
locks from asingle location, and to check the status of 
locks by referring to an indicator panel as opposed to 
a manual testing of each door. Regardless of whether 
an automated locking system or manual lock opera- 
tion is employed, locks in prisons receive extremely 
heavy use and abuse. 

It is important for planners to select durable locks 
which are designed to suit the particular needs of the 
institution. We observed several instances in which 
lighter duty locks were installed in maximum secur- 
ity areas. These locks were not able to withstand the 
frequent use and the levels of inmate abuse, requiring 
a great deal of maintenance. If an institution selects a 
locking system with which replacement keys must be 
ordered from the manufacturer, it is advisable that 
spare keys be kept in inventory to reduce the “down 
time” awaiting replacement parts. 

Electronic locking systems seem prone to switch 
failures from heavy use. Planners should consider 
traffic patterns and the anticipated number of lock 
operations in selecting a locking system. Membrane 
switches (pressure sensitive) and “hamburger panels” 
which control lock operations frequently fail under 


conditions of heavy use. The number of times a lock 
will be opened and closed in a correctional facility 
generally far exceeds normal usage in other settings. 
To the degree that it is possible, planners should seek 
heavy duty switching components in their locking 
systems. 

Staff general report satisfaction with both manual 
and automated locking systems. Especially in institu- 
tions operating with direct supervision or unit man- 
agement, where inmate cells are left open, or inmates 
are issued keys to their cells, automated locking sys- 
tems reduce the burden on correctional officers. Offi- 
cers appreciate the fact that automated locking sys- 
tems relieve them of much of their “turnkey” function. 
They further report that indicator lights which show 
the locked/unlocked status of doors enhance their 
feelings of control and safety on the job 


Fire Safety 


e Approximately two-thirds of the institutions 
surveyed reported having some sort of electron- 
ic fire detection/suppression system. 

Theaveragecostof electronic fire detection/suppres- 
sion systems was reported to be $210,000. 

® Corrections staff were generally satisfied with 
fire detection/suppression systems, although 
concerns were voiced about false alarm rates. 


Staff confidence is a major concern with the fire 
safety systems. Officers surveyed in the site visits 
tended to rate their fire safety systems as either “very 
good” or “very bad.” The rating appeared to depend 
upon staff perceptions of reliability of the detection 
systems. Some institutions reported false alarm prob- 
lems caused by lightning, dust, inmate tampering 
and faulty smoke detectors. Many correctional offi- 
cers indicated that they were not adequately trained 
in the operations of the fire detection equipment (e.g., 
how to clear and reset alarms). 

Over 70 percent of the institutions surveyed report- 
ed problems with false alarms. The most common 
causes of false alarms were inmate tampering and 
overly sensitive smoke detectors. Planners must con- 
sider the location of smoke detectors, for example, in 
inmate lounges where a great deal of tobacco smoke 
may accumulate. While fire safety equipment did not 
materially affect the operations of the facilities, the 
presence of these systems was felt to improve safety 
and the ability of the staff to respond to fires. 


Communications 


© These institutions made extensive use of com- 
munications equipment, including telephones 
and radios. Almost all institutions used walkie- 
talkies, 83 percent issued pagers to command 
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and administrative staff, and 69 percent had a 
public address system. 

© Corrections staff are generally satisfied with 
communications equipment and would like 
more extensive distribution of radios. 


Large majorities of correctional staff reported that 
available communications equipment makes their 
jobs easier and safer. Most would like to have walkie- 
talkies issued to every officer. Institutions also report- 
ed high levels of satisfaction with available communi- 
cations equipment. Relatively few institutions report- 
ed using “man down alarms” or emergency locators, 
indicating problems with “false alarms” as a reason 
for their relative lack of use. 

Problems with communications systems included 
inadequate range, interference with signals caused 
by geographic or structural barriers near or in the 
institution, battery failure, and lack of sufficient 
equipment. Some problems with telephone communi- 
cations were reported, and generally attributed to a 
“second class” telephone system. Planners should care- 
fully consider the number of radio bands required for 
the institution, whether or not the facility radios share 
radio bands with law enforcement agencies, and the 
distribution of equipment to staff. A common ccom- 
plaint was that there were either not enough radios to 
“go around,” or there were not enough battery packs 
in stock to insure that fresh batteries would always 
be available. 


Internal Security 


© About 90 percent of the institutions in our sur- 
vey reported using some sort of internal secur- 
ity equipment (metal detectors, magnetic scan- 
ners, x-ray or fluoroscope machines, etc.). 

e There is a considerable variation in the types of 
internal security equipment used in correction- 
al institutions with the most common being met- 
al detectors (85%). 

@ Correctional staff reported that-problems with 
internal security equipment were most common 
with “walk-through” metal detectors. 


Both institutions and correctional staff reported 
being satisfied with available internal security equip- 
ment most of the time. Different types of equipment 
are used in different settings. Walk-through metal 
detectors and hand-held magnetic scanners/friskers 
are most commonly used at the main entrance and in 
industrial areas. Fluoroscopes and x-ray machines 
are normally used in the mail room, and body alarms 
and other devices are used throughout the institution. 

Some concerns were voiced about the inability of 
these devices to detect plastic, drugs, and nonmetallic 
contraband. The sensitivity settings of metal detec- 
tors caused problems for staff in that detectors were 
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often reported to be either too sensitive, emitting 
false alarms, or not sensitive enough. The extensive 
use of steel reinforcement in prison construction 
causes some problems for the use of metal detectors. 
Nonetheless, most staff reported that the availability 
of this equipment made their jobs easier, more effic- 
ient, and less dangerous. 


Internal Surveillance 


Half of the institutions surveyed reported using 
some type of internal surveillance equipment 
(closed circuit television, listening devices, 
etc.). The higher the security level of the institu- 
tion, the more likely it is that internal surveil- 
lance equipment will be used. 

© Correctional staff generally report being dissat- 
isfied with available surveillance equipment, 
largely because they believe there is not enough 
equipment. 

e Internal surveillance systems are positively 
evaluated because they provide for close obser- 
vation and extra coverage in key areas. 


Internal surveillance equipment is most frequently 
used at the institution’s main entrance and in the 
visiting areas.Some institutions also use television 
monitoring in the rear sallyport as well, and several 
use closed circuit television to monitor hallways, rec- 
reational areas and housing units. Staff generally 
appreciate this equipment and feel safer when it is 
used. Most staff do not like to use mirrors, as inmates 
can also rely upon mirrors to monitor staff. 

Planners should carefully consider where monitor- 
ing devices will be located to avoid blind spots and 
problems of insufficient illumination. Listening cap- 
abilities were reported in some institutions through 
reversing the transmission of the public address sys- 
tem. Supervisors and officers tended to support such 
systems as added protection for officers. It is impor- 
tant to note, however, that surveillance is of no value 
unless there is sufficient staffing to monitor screens 
and listening devices. 

Planners must also consider the ratio of monitoring 
screens to cameras. In some institutions many cam- 
eras feed a few screens, requiring the monitoring 
officer to select cameras and making it impossible to 
monitor all areas at once. Similarly, camera housing 
units must be appropriate to the location of the cam- 
eras. Exterior cameras should be protected from the 
weather, and all cameras should be protected from 
tampering. Planners should also consider the need 
for recording surveillance information, and whether 


or not zoom or panning capability on cameras would 
be desirable. 
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Management Information Systems 


® Most correctional systems report having a cen- 
tralized management information system and 
being satisfied with that system. 

e Eighty-five percent of the institutions surveyed 
have some type of management information 
system used primarily for inmate tracking, and 
these systems are rated positively. 

© Comprehensive management information sys- 
tems do not exist at the institutions we visited, 
largely as a result of a lack of qualified staff. 


Responses to both the survey of departments of 
corrections and the general survey of correctional 
institutions revealed that management information 
systems are in use in corrections. Central office staff 
and corrections department administrators appreci- 
ate the ready access to data and the ease of maintain- 
ing records and accounts. Most information systems 
include linkages to institutions and are primarily 
used for the collection and dissemination of inmate 
record and location information. 

Institutions having management information sys- 
tems use this technology to maintain inmate records, 
payroll, and inmate accounts. The most frequent prob- 
lems with these systems were reported to be down- 
time and delays in reporting data. The installation of 
a management information system usually entails an 
increase in the number of administrative staff, partic- 
ularly the addition of technical staff. 

In the institutions visited, the average correctional 
officer was unaware of the existence of a management 
information system. For the most part, these institu- 
tions have not yet “scratched the surface” in regard to 
the potential of electronic data processing for the 
operations of the institutions. Administrators gener- 
ally reported satisfaction with the hardware avail- 
able, but decried the lack of qualified operators and 
insufficient funding for more equipment and staff 
training. 


New Security Technology 


© Only asmall percentage of the institutions sur- 
veyed reported using new technologies such as 
nonlethal weaponry or infrared scopes. 

e@ Where new equipment is in use, staff report 
generally high levels of satisfaction asserting 
that the equipment makes them feel safer on 
the job. 


As a final consideration in the study, institutions 
surveyed, and facility staff interviewed during site 
visits were asked about other technological equip- 
ment not specifically covered in the survey. Most of 
the items mentioned here included drug testing equip- 
ment, vision enhancement devices and nonlethal wea- 
pons. Respondents indicated a need for technological 


advances in the detection of contraband such as drugs 
which might be smuggled into the institution, and 
improvements in existing technology such as metal 
detectors. No single technological need or theme could 


be identified from responses regarding new security 
technology. 


Conclusions 


After reviewing the data gathered in each of the 
four phases of the study of the impact of technology 
on the operation of adult correctional institutions, it 
is possible to state several general conclusions: 


@ While the impact of these various technologies 
has been generally positive, changes produced 
by technology have been incremental rather 
than dramatic. Technology has not been shown 
to produce major changes in staff size, staff 
composition, or in the operation of institutions. 

© Technological systems need to be adapted to 
the correctional environment. There seems to 
be a gap between those who know technology 
and those who know the correctional environ- 
ment. Improved communication between users 
and providers of technology are needed. 

@ Planning is critical. Those who devoted consider- 
able attention to researching technological sys- 
tems and who monitored installation were most 
satisfied with their systems. 

© Satisfaction is based on expectations. If staff 
are led to expect more from technology than it 
can provide, they are likely to be dissatisfied. 
Training of staff tends to be “on-the-job” and 
does not adequately familiarize them with what 
the technology is capable of accomplishing. 


In selecting technological systems for use in correc- 
tional institutions, designers, planners, and purchas- 
ing officers should act much like private consumers. 
The purchase of an electronic perimeter security sys- 
tem, or fire detection system is not unlike the purchase 
of an automobile by a private citizen. The person 
most likely to be satisfied with an automobile pur- 
chase is the one who reviewed consumer reports, knew 
his or her needs, and shopped around for the best 
deal. 

Planners need to consult with those who will oper- 
ate the institution. They must understand the uses to 
which the technology will be put, and the goals to be 
served by that technology. In the end, it is a matter of 
matching the needs of the operating institution to the 
available technology. If a particular system cannot 
meet the needs of the institution, then it is probably a 
wiser move not to purchase it, than to attempt to 
adapt an inappropriate tool to the job. 

The staff who operate the equipment must be 
knowledgeable in its limitations and capabilities. All 
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staff who use a given technological system should be 
given instruction on how that system operates as well 
as how to perform their specific functions. Mainte- 
nance personnel should be present at the installation 
of equipment to monitor the process and to enhance 
understanding of the system’s configuration and ap- 
plications. 

Purchasing procedures that rely on “low bid” prob- 
ably result in the purchase of inferior equipment and 
increased maintenance costs. Performance specifica- 
tions as criteria for the selection of a particular tech- 
nology hold more promise of successful adaptation to 
the correctional environment than do mere low bid 
constraints. Similarly, the cost estimate for a techno- 
logical system should include the costs of maintaining 
an adequate inventory of spare parts, staff training, 
and sufficient maintenance and support personnel. 

Technological advances available today can im- 
prove the operations of correctional institutions, but 
not materially change them. It is unlikely that techno- 
logical systems will replace staff, but they are able to 
increase staffing flexibility. Electronic perimeter sys- 
tems, for example, allow for direct supervision 
by removing officers from towers and making them 
available for assignment to housing units. 

Perhaps the most seriously underutilized technol- 
ogy in all of corrections, at both the central administra- 
tion and institutional levels is electronic management 
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information systems. Inhouse programs to develop 
computer literacy among correctional staff at all 
levels will greatly enhance the ability of correctional 
organizations to profit from available management 
information system technology. 

In all areas, it is important to remember that the 
key ingredient to corrections is people. These people 
include both staff and inmates, and the technologies 
adopted for correctional operations must be assessed, 
in part, on how well they improve the lot of the people 
involved. Investigations into the possible use of techno- 
logical devices in correctional settings must proceed 
from an initial recognition of the primacy of people as 
the business of corrections. 
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Prison Overcrowding: The Case of New Jersey 


By EDWARD W. SIEH, PH.D. 
Assistant Professor of Criminal Justice, Niagara University 


is given hisor her first pair of shoes, not know- 

ing that the shoes will eventually be filled, out- 
grown, worn out, and replaced. While the feet are 
growing the shoes are loosened to accommodate the 
larger feet. This is only a temporary solution. As the 
child gets older, new shoes are purchased because the 
old ones are too small or have worn out. The same 
thing happens with the prison. We build new prisons 
when the old institutions wear out or when the institu- 
tions become overcrowded. Shoes, like prisons, are 
devices which are intended to protect us but in doing 
so confine us to rigid capacity restrictions. Muchasa 
corn is painful on the foot, prison overcrowding is 
painful on the human body. In both cases, because of 
the nature of the instrument, growth will cause seri- 
ous problems. 

There are as many prisoners serving time in the 
United States as there are free citizens living in the 
city of Boston. There are over 566,000 inmates (Camp 
and Camp, 1987: 1), and Boston’s population is 570,000 
(Hoffman, 1988). One report indicates that California 
will have 100,000 inmates in its prison system by the 
year 1995 (Travisono, 1987: 7). As of January 1, 1987, 
there were 14,369 inmates sentenced to prison in 
New Jersey, and of this number, 1,825 inmates were 
held in local jails because of prison overcrowding 
(Camp and Camp, 1987: 1). A more recent report 
stated, “there are about 17,000 state-sentenced in- 
mates in New Jersey, with about 2,000 of them in 
county jails awaiting placement. . . . About 125 
more inmates come into the state correction system 
than are released each month” (Narvaez, 1987: B1). 

New Jersey’s prison population has grown from 
6,000 inmates in 1980 to its current level with a mod- 
est construction effort. Older facilities have added 
modular housing units and made additions to existing 
structures. New prison construction has meant an 
additional 400 beds. Two more prisons are expected 
to open soon with an additional 1,016 beds, and 
another 998 bed spaces are planned for the State. To 
meet the expected growth in inmate population, New 
Jersey is building six new facilities(Camp and Camp, 
1987: 24). These efforts seem woefully inadequate, 
for New Jersey will easily have over 18,000 inmates 
by 1990 (McCarthy, 1985). 

Similar to the coalition that rallied to reform the 
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sentencing laws, various individuals from across the 
political spectrum, have argued for increased prison 
construction in New Jersey. They seem to succeed 
rather easily, for each proposed bond issue passes 
without much debate. The hard-liners need the addi- 
tional space a tougher sentencing law necessitates. 
The wardens and sheriffs argue that current condi- 
tions are so inadequate that changes must be made. 
The liberals and civil libertarians, who deplore the 
conditions found in most old prisons like Trenton, 
argue that new institutions are needed (Nagel, 1973: 
149). All of these efforts have been supported by the 
courts which have found several of the jails in New 
Jersey in violation of inmates’ rights. 

One means of measuring prison overcrowding in- 
volves examining the population versus the rated 
capacity. According to one report, the New Jersey 
prison system is 16 percent over capacity (Camp and 
Camp, 1987: 22). “Determining the capacity of a build- 
ing to provide human habituation or living quarters 
will of course involve the consideration of physical 
features, but implicit in all judgments about the abil- 
ity of astructure to house human beings are consider- 
ations of value, decisions about sufficiency and ade- 
quacy involving different kinds of measurement” 
(Sherman and Hawkins, 1981: 30). Apparently it is 
not difficult for people to accept three or more in- 
mates in a cell. Prison capacity is a very difficult 
concept to measure, particularly when the figures 
are compared over time. 


This is especially true because the American concept of capacity 
it@$ been so flexible. . . . The administrators of corrections 
systems were under no constraints in determining how many 
people could occupy each room in their institutions. . . . As 
long as the corrections department was not seeking additional 
space, there was little incentive to report statistics which sug- 
gested that it might be operating in violation of its own stan- 
dards. Because of the equivocal nature of the concept of capacity 
and the absence of a standard definition for it in [any] period, 
comparison is of little significance. (Sherman and Hawkins, 
1981: 28-29) 


Closely related to the problem of prison overcrowd- 
ing is sentencing policy. With the abolition of corporal 
punishment, and along with the influx of immigrants 
in the 19th century, a perception developed which 
argued for the need to build imposing structures 
which could offer a deterrent to crime. Today we are 
in another transitional phase. Instead of replacing 
corporal punishment, the concern is with supplanting 
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the indeterminate sentence while maintaining a deter- 
rent and incapacitative function through presump- 
tive determinate sentences. This attitude is seen in 
New Jersey’s revised penal code which emphasizes 
presumptive determinate sentences. 

What accounts for the overcrowding in New Jer- 
sey? Do any of the major theories offer a partial expla- 
nation? Are there other considerations? What does 
the history of the institution tell us? Is overcrowding 
a new phenomenon in New Jersey? What role does 
correctional policy play? And finally, is there not 
something inherent in the prison institution itself 
that breeds overcrowding? 

In order to address these questions I would like to 
first discuss the problems associated with prison over- 
crowding. Next will come a presentation of some 
common explanations for overcrowding. This is to be 
succeeded by a discussion of the history of overcrowd- 
ing in New Jersey’s prisons, particularly the prison 
at Trenton. At this point, it seems appropriate to 
consider the evolution of correctional policy in the 
State and the nature of the correctional institution. 


Institutional Problems 


There are numerous problems that stem from 
prison overcrowding. High population density affects 
the physical and mental health as well as the safety of 
the staff and inmates. 

Thornberry and Call (1983) have noted a connection 
between overcrowding and problems with riots, vio- 
lence, and assaults. Megargee (1974) found that the 
number of rule infractions increased as the amount 
of space decreased. Nacci, Teitlebaum, and Prather 
(1977) concluded that density was associated with 
rule violations. Jan’s (1980) study uncovered evidence 
that rule violations increased in both the youth and 
adult institutions as the level of density increased. 
McCain, Cox, and Paulus (1980) found that residents 
in double-bunked cells had higher rates of disciplin- 
ary infractions than did residents of single units. 

Cobb (1985) identified other problems associated 
with overcrowding. High temperatures and poor vent- 
ilation lead to violence. Problems also result from the 
high noise levels, diminished standards for hygiene, 
increased instances of theft, looser controls over the 
inmates, and a breakdown in inmate solidarity, i.e., 
the inmates no longer mind their own business and do 
their own time but respond to irritating behavior 
exhibited by other inmates. The classification system 
and work assignments are also hindered. There is an 
overabundance of workers and too much idleness. 
“Overcrowding makes it hard for prison officials to 
keep predators, or inmate hit men, away from those 
who seek protection” (Cobb, 1985: 81). Inmates also 
strike out against the staff. During 1986, in New 
Jersey there were 90 instances of assault directed at 
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prison staff (Camp and Camp, 1987: 17). Official 
forms of violence increase as the institution becomes 
more crowded because the guards do not know how to 
handle the situation in any other way (Cobb, 1985: 
81). Increased inmate populations do not automatical- 
ly translate into the augmented staff numbers needed 
to supervise the inmates. 

Inmate illnesses become a particularly serious prob- 
lem. With respect to studies on illness in prison, Mc- 
Cain, Cox, and Paulus (1983) indicated a higher num- 
ber of illness complaints in crowded institutions. 
Walker and Gordon (1980) also reported a relation- 
ship between crowding and illness. Of particular note 
is the high incidence of communicable diseases. King 
and Geis (1970). Stead (1978), and Thornberry and 
Call (1983) found that crowded jails and prisons contri- 
buted to the spread of tuberculosis. 

“The State’s [New Jersey] incidence of tuberculosis 
in the general population increased slightly from 891 
cases in 1983 to 935 in 1984” (New Jersey Department 
of Health, 1984: A-6). The incidence of tuberculosis in 
New Jersey’s prisons is higher than the numbers 
normally expected (Reed, 1985). “The tuberculosis 
increases are the highest where AIDS is more of a 
problem” (Associated Press, 1987: 18). Hammett 
(1986) reports that New York, New Jersey, and Flor- 
ida accounted for 75 percent of the AIDS cases detect- 
ed in prison. New Jersey’s current policy emphasizes: 
medical segregation of AIDS patients but no segrega- 
tion of inmates who test positively for ARC or HTLV- 
III; careful monitoring and evaluation of inmates 
suspected of testing positively for the virus; and, final- 
ly, extensive staff and inmate education programs 
(Hammett, 1986: 6). There is no policy calling for the 
conducting of tests on all inmates to see if any have 
the AIDS virus, nor is there a policy to distribute 
condoms. With homosexual activity and tattooing a 
reality of prison life, it is likely that a number of 
inmates will contact AIDS in prison. These problems 
are exacerbated by an absence of policy separating 
AIDS-infected inmates from AIDS-free inmates in 
the crowded county jails in New Jersey. 

Prison overcrowding leads to a deterioration in 
physical and mental health. Thornberry and Call 
(1983) found an association between overcrowding 
and psychiatric commitments. D’Atri and Ostfeld 
(1975) found that prison living arrangements were 
significantly related to blood pressure. Toch (1985: 
59-60) has indicated that overcrowding is associated 
with a number of psychological problems that can 
lead to violence. Privacy is interfered with. Disruptive 
behavior increases, and in some cases it can become 
extremely violent. The younger inmates react violent- 
ly, and the older inmates develop other health mala- 
dies. Those inmates with no outlets for releasing the 
pressure strike out against another. Overcrowding 
destabilizes inmate relations; it thrusts incompatible 
inmates in with one another. Inmates spend longer 
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times in their own cells which increases their percep- 
tion of being overcrowded. Inmates also strike at 
prison staff. 

Mortality rates are significant, indicating that 
increased crowding may in effect make an average 
prison sentence a death sentence. From 1968 to 1978, 
the Texas prison system grew from 12,500 inmates to 
23,000 inmates. Suicide rates in Texas bore a strong 
relationship to prison overcrowding. “While the 
prison population increased by ninety-one percent 
during the study period, the suicide rate increased by 
over 1,000 percent” (Thornberry and Call, 1983: 348). 

These conditions are but symptoms of the problems 
associated with overcrowding. It is also important to con- 
sider the explanations offered for prison overcrowd- 
ing. 


Theories of Overcrowding 


With the aid of computer models, it is possible to 
develop a statistical projection of the prison popula- 
tion, if all the important variables continue at the 
strength and direction at which they are anticipated. 
However, they do not. Thus, any projection eventually 
becomes useless the further into time it is made. 
Many factors come into play in developing these mod- 
els; no attempt will be made here to offer an analysis 
of these factors, nor of the statistical techniques em- 
ployed to develop these models. However, there are 
four different factors that have gained a great deal of 
attention as explanations of prison overcrowding. 
They are: shifts in the population at risk, rising crime 
rates, deteriorating economic conditions, and changes 
in criminal justice policies. 

Shifts in demographic trends have played a big 
part in the projection of prison population. At the 
national level, due toa constant rate of imprisonment 
for those between the ages of 20 to 29, and witha high 
number of persons in this category, we find that there 
would be an increase in the population going to prison 
until the population-at-risk decreases (Austin and 
Krisberg, 1985: 24). 

We are now experiencing a baby boom among all 
races (Associated Press, 1987: 18) and would therefore 
expect another increase in the New Jersey prison 
population by the year 2005. In 1970, the birth rate in 
New Jersey was 16.7 children per 1,000 population 
for all races, but by 1976, the rate had fallen to 12.3. 
In 1980, the rate climbed to 13.1 and then further up 
to 13.9 in 1985 (New Jersey Department of Health, 
1985). “In 1985, there were 105,329 resident births in 
New Jersey, the highest annual total since 1972” (New 
Jersey Department of Health, 1985). “After a rapid 
decline from 1960 to 1976, fertility rates in the U.S. 
for women 15-44 years of age have been gradually 
increasing reaching 68.4 births per 1000 in 1980 and 
dropping to 66.0 in 1984. This trend is partly because 


of postponed births as witnessed by postponed mar- 
riages” (New Jersey Department of Health, 1984). 


Of total births, 80,847 (76.8%) were reported as occurring to 
white mothers and 22,136 (21.0%) to nonwhite mothers. This 
was approximately the same proportion as in the previous year. 
Since 1970 the proportion of total births that were nonwhite 
has increased slightly, about two or three percent, while a 
comparable decrease has occurred in the proportion of total 
pray that were white. (New Jersey Department of Health, 


White births increased 3.8 percent from the prev- 
ious year; nonwhite births increased 4.8 percent (New 
Jersey Department of Health, 1985). Nationally, the 
black birth rate of 21.1 per 1,000 population is 50 
percent higher than the white rate of 14.8 per 1,000 
population (Bureau of Census, 1987: 60). 


The racial composition [of New Jersey], age distribution, and 
other population characteristics did not change [from 1970 to 
1980] and are similar to those of the United States. Two major 
differences, however, have been observed: 1) the rapid growth 
of the State’s minority population which now is twice that of the 
national rate. . . . (New Jersey Department of Health, 1984) 


New Jersey has over 490,000 Hispanic residents 
(Hoffman, 1988: 540). New Jersey’s Hispanic popula- 
tion ranks sixth in size among all states in the country. 
This ranking is significant because most of the lead- 
ing states, with the exception of New York, are border 
states. The national Hispanic population increased 
by 16 percent between 1980 and 1985 (Hoffman, 1988:. 
532). “Even without migration for the next 100 years, 
the [national] Hispanic population would continue 
growing at twice the national rate” (Hoffman, 1988: 
582). 

If both census projections and the population-at- 
risk hypothesis are correct, the number of whites 
going to prison will decrease during the 1990’s but 
then increase later on. However, the proportion of 
blacks and Hispanics in prison will remain relatively 
high and possibly increase as their population growth 
rates have continued at high levels. Furthermore, if 
blacks and Hispanics were to receive better health 
care, particularly prenatal care, their birth rates 
would remain high. More importantly, the perinatal 
mortality figure would decrease as well, thus assuring 
that not only will blacks and Hispanics have more 
children but these children will more likely grow to 
adulthood. Any projection in this area is tenuous, 
however, for we do not know if the mortality rate will 
increase for one of the populations-at-risk. To make a 
major investment in costly prison construction on the 
basis of these projections is very speculative. 

Another factor that influences the prison popula- 
tion is a change in the crime rate. The crime rate in 
New Jersey should remain high for a number of rea- 
sons. One important consideration is the State’s geog- 
raphy. New Jersey’s location has made it the melting 
pot for many poor immigrants who came to this 
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country and got no further. The influence of cultural 
conflict on the genesis of crime is obvious. However, 
these immigrants account for only so much of the 
crime. Other factors include New Jersey’s role in 
organized crime, its proximity to New York City, the 
State’s long harbor and coastline, the use of the State 
as a central east coast thoroughfare, and a high popula- 
tion density with a variety of criminal opportunities. 

Until recently, it was believed that the crime rate 
was dropping or fairly stable. In 1983, both victimiza- 
tion studies and official crime data agreed that crime 
rates were dropping, especially for juveniles (Depart- 
ment of Justice, 1984). If this trend continued, we 
would expect fewer people in New Jersey’s prisons. 
However, this has not been the case, for the rate of 
imprisonment has increased despite the decrease in 
the crime rate. It should be kept in mind that arrest 
statistics, despite the fluctuations in the crime rate, 
have not been going down. “Actually the crime rate 
could drop quite a bit before arrest would necessarily 
drop since we arrest only 10 percent of crimes to start 
with. If arrests stop dropping then this could have an 
impact on the projections. However, indictments and 
criminal complaints on crimes went up last year by 
seven percent” (McCarthy, 1985). Furthermore, it is 
difficult to believe that the government could spend 
billions of dollars on criminal justice programs and 
find that such actions will not increase the number of 
persons who are sent to prison. 

A third theory holds that imprisonment is related 
to economic conditions. Breener (1976), Rusche and 
Kirchheimer (1967), and Mannheim (1939), among 
others, have argued that during times of depressed 
economic conditions, the prison population will in- 
crease. Statisticians have been unable to draw direct 
relationship between economic factors and incarcera- 
tion rates. “Recent research holds some promise for 
demonstrating the joint effects of economic and demo- 
graphic factors on criminal activity” (Austin and 
Krisberg, 1985: 26-27). It is a well-known fact that 
the prison population rose during the 1930’s, a time 
when this country experienced one of its worst depres- 
sions. We still do not have data to compare this period 
of time with a similar economic crisis. We do know, 
for example, that the prison population increased 
during the 1930’s depression era up until the 1940’s at 
which time it decreased during the war, only to in- 
crease again once the war was over. In New Jersey, 
the number of inmates committed to institutions per 
year increased from 825 in 1923 to 1,761 in the 1930’s 
and then decreased to 1,574 in 1950 (Cahalan, 1986: 
37). A problem occurs in that during the period be- 
tween 1945 and 1950, the country experienced an 
economic boom but the prison population continued 
to increase (Department of Justice, 1982; Bailey, 
1961). The crime rate during this time may have 
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increased as result of a military-to-civilian employ- 
ment lag or as the result of veterans’ problems read- 
justing to civilian life. The latter difficulty does not 
relate to economic variables but to psychological fac- 
tors. This indicates, if anything, that the problem is 
much more difficult to account for and that a simple 
correlation between two highly complex concepts, 
the incarceration rate and rate of unemployment, 
will lead to little explanation. 

During the 1980’s, New Jersey experienced an 
economic boom of sorts; the unemployment rate reach- 
ed new lows and the economic growth of the State 
was high (Federal Reserve Bank of Philadelphia, 
1987). The unemployment rate in New Jersey de- 
creased from 1983 to 1987 when it reached the low of 
3.8 percent which is considerably below the national 
average of 6.7 percent (Federal Reserve, 1987). One 
would have expected the prison population to decline. 
It did not. The economic boom was good for the middle 
class but not necessarily for the poor. Problems associ- 
ated with survival, inflation, gentrification, and the 
perception of not experiencing the benefits of this 
boom heightened the sense of deprivation, particular- 
ly among the poor, which meant that crime became 
an attractive alternative to or an adjunct to work. 
The persons going to prison continued to be the poor 
and those doing poorly—those who are not taking 
advantage of the economic growth. 

Criminal justice policy has played a particularly 
important role in prison overcrowding throughout 
the history of New Jersey’s prisons. Sentencing reform 
plays a large part in current policy. Authorities in 
New Jersey place much of the blame for the current 
high levels of prison overcrowding on the mandatory 
and determinate sentencing schemes, particularly as 
they affect the violent offender. Nearly 65 percent of 
the offenders in prison are there for crimes of violence, 
and those offenders who are there for property crimes 
have crimes of violence in their backgrounds (Division 
of Policy and Planning, 1985: 2). 

In New Jersey, the present prison population is a 
function of an increase in the number of inmates who 
are sentenced, an increase in the number going to 
jail, and an increase in the length of stay. This increase 
in the length of stay is attributed to an increase in the 
delay between incarceration and the first parole eligi- 
bility, particularly through the use of the minimum 
sentence. It has been suggested that the period for 
parole eligibility has doubled in recent years. Today, 
an inmate is eligible, not after serving one-fifth of the 
maximum sentence, but after two-fifths of the maxi- 
mum sentence. The problem is exacerbated because 
45 percent of the inmates sentenced to prison are 
serving a minimum sentence. In fact, many of the 
cases that involve aggravating factors are sentenced 
toa minimum term, an action that is going to increase 
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the population (McCarthy, 1985). Other policy deci- 
sions that hav affected the inmate population con- 
cern the new criminal code, changes in the parole 
system, requirements for a speedy trial, and manda- 
tory sentences for using a gun and for the sale of 
narcotics near a school (Narvaez, 1987: B1). All of 
these factors have put pressure on the correctional 
system to rush to judgment and keep the convicted in 
prison longer. 


Historical Perspective 


Many of the explanations offered for prison over- 
crowding are valid. However, the problem is even 
more complex than the experts would have us believe. 
We are deficient in understanding the problem from 
the historical point of view. The prison was conceived 
as a novel idea by those who were not prepared for 
what they faced. They did not consider a growing 
free citizen population, rising costs, and the impact of 
corruption and political scandals. Their general lack 
of understanding of what they were trying to do was 
reflected in their site selections, management strate- 
gies, and failure to recognize the general problems 
inherent in using institutions to handle social prob- 
lems—institutions are costly and they tend to expand. 


Seeking the historical antecedents of existing policies is a con- 
structive activity. Looking for someone to blame and vilify is 
not. It is an historical fact that the Quakers were responsible for 
the first implementation in the United States of punishment 
through incarceration. The motives of the Quakers were hu- 
mane and their experiment attracted worldwide attention. 
There is little to be gained today in castigating colonial Ameri- 
cans for the evil in the present system, especially since Quakers 
are in the vanguard of the prison reform movement. (Sommer, 
1976: 68-69) 


The first prison built in New Jersey, Trenton, 
housed its first inmate in 1798. It “was a typical 
two-storied home complete with a columned doorway 
and set apart only by a low wall enclosing a courtyard” 
(Rothman, 1971: 90). At the time the prison was con- 
structed it was surrounded by a city with little space 
for expansion. Immediately it had problems with 
overcrowding. The same problems occurred with the 
selection of prison sites for Sing Sing, which was 
built along a river, and Alcatraz, which was construct- 
ed on an island. There was little room for expansion. 

From the beginning, the conditions in New Jersey’s 
prisons were not good. McKelvey indicates that the 
prison in Trenton was required to address problems 
of overcrowding every 10 years. The original struc- 
ture called for congregate workshops with single cells 
for the separate confinement of inmates at night (Mc- 
Kelvey, 1977: 10). By 1833, New Jersey built addi- 
tional cellblocks at Trenton based on the Philadelphia 
model but neglected to provide both the needed exer- 
cise yard (McKelvey, 1977: 19), and the necessary 
handicrafts (McKelvey, 1977: 28). In 1850, with the 


problems of prison overcrowding continuing, the Tren- 
ton prison adopted the Auburn model for a new cell- 
block. 

After the Civil War, and for the 10 years that 
followed, overcrowding continued to plague the Tren- 
ton prison. “At no other time during the second half of 
the century did the prison suffer so persistently from 
serious overcrowding as during the ten years follow- 
ing 1868. A few of the states, notably New Jersey, 
Indiana, Illinois and Missouri, never succeeded in 
freeing their prisons from the evil of two or more men 
to a cell” (McKelvey, 1977: 98). Despite efforts to 
expand, to reform, and to deal with the problems, 
serious overcrowding continued through the 1890’s. 
“New Jersey frequently enlarged the prison at Tren- 
ton, yet the population persistently registered 200 
ahead of capacity” (McKelvey, 1977: 178). 

Problems with overcrowding have continued right 
on through this century. In 1928, a report indicated 
that: “No other prison in the country has so large a 
number of prisoners in such a small acreage. .. . 
The yard is filled with buildings of different periods 
constructed in whatever space was available” (Garret 
and MacCormick, 1929: 612). It was one of the most 
seriously overcrowded prisons in the country (Garret 
and MacCormick, 1929: 620). 

The statistics available on the rate of incarceration 
for New Jersey are revealing. One should keep in 
mind that the accuracy of the data is suspect because 
of “the absence of a clear definition of terms such as 
‘convictions,’ ‘criminals,’ and ‘prisons,’ and the data 
are not generally accepted as comparable to later 
reports” (Cahalan, 1986: 1). Nonetheless, these data 
do give us some picture of what went on in New 
Jersey. 


NEW JERSEY PRISON POPULATION 1880 TO 1980 
(CAHALAN, 1986) 
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It is clear from these figures that the inmate popula- 
tion has always increased except during the time 
when probation began to divert offenders (1890-1910). 
After a period of initial adjustment the increase re- 
sumed. In the period from 1850 to 1880 the rise in the 
prison population saw a corresponding decrease in 
the number of people who occupied almshouses (Caha- 
lan, 1986: 207). The purpose of the prison became 
more diversified. In 1920, we saw a large increase 
because of new faith in the indeterminate sentence. 
Imprisonment was going to cure all evils. From 1920 
to 1930, we also saw a 50-percent increase in the 
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number of persons going to prison, a figure matched 
by what is taking place today. The current New Jersey 
prison population has increased by nearly 200 percent 
over what it was in 1980. 


PERSONS PRESENT IN NEW JERSEY’S PRISONS, 
PER 100,000 
FREE CITIZENS POPULATION 1880-1980 
(CAHALAN, P. 30). 
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The data indicate that the number of persons going 
to prison per 100,000 free citizen population has not 
been constant over the time period. However, if we 
exclude both the high figure (108) and the low figure 
(57), there is not much variation around the mean 
incarceration rate of 80 persons per 100,000 popula- 
tion. Despite the increase in prison population, we 
have a relatively constant rate of incarceration. The 
historical trend reflecting a rise in the prison popula- 
tion could be accounted for by the increase in the 
State’s population or what has earlier been referred 
to as an increase in the population-at-risk. 

We have to take into account that the rate of incar- 
ceration may have been higher were it not for the 
community-based corrections movement of the 1966’s 
and 1970’s. However, during the time when the prison 
population was decreasing and the use of community- 
based corrections was promoted, the juvenile institu- 
tions in this country were very crowded. “Acknowledg- 
ing that the capacity of the juvenile system was ‘under 
severe strain’ the [1967 President’s Crime] commis- 
sion expressed no general concern about the need for 
additional adult prison capacity” (Sherman and Haw- 
kins, 1981: 10). With the lack of success in dealing 
with the “state-raised-youth” (Irwin, 1970), we could 
expect that eventually these juveniles would populate 
the State adult institutions. Later, the Federal Govern- 
ment did respond to this need by requesting institu- 
tional construction monies despite discussions concern- 
ing the need for deinstitutionalization in this country. 

Both inadequate planning and the lack of policy 
analysis were important contributors to this historical 
tendency toward crowded institutions. Choosing 
short-term prison construction as a means of dealing 
with a rising criminal population is an expensive 
policy. The cost of building a facility was and con- 
tinues to be prohibitive. It can cost on average $50,000 
for each new prison bed (Camp and Camp, 1986: 20). 
The prison built in 1830 at Cherry Hill, Pennsylvania, 
cost $750,000, “a sum that staggered responsible state 
authorities” (McKelvey, 1977: 19). “At the time they 
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[prisons] were built some of them were among the most 
costly buildings the world has seen” (Hawkins, 1976: 
42-43). Because of the cost, it was unlikely that the 
politicians would support a facility that would provide 
for more than a limited amount of space for population 
growth. The built-in durability and strength of any 
prison building leads to further difficulties in modern- 
izing and improving the facility. 

Moreover, we must be mindful that prison policy deci- 
sions were not paramount in the minds of the early 
officials. It was only when prison officials complained 
about the failures of the silent system, particularly 
official efforts intended to keep inmates from commun- 
icating with one another, that anyone recognized that 
there was a problem with overcrowding. New Jersey 
politicians were also preoccupied with scandals. The 
State would have possibly benefited from a perman- 
ent board responsible for the supervision of prisons, 
but scandals and corruption absorbed the attention 
of the politicians (McKelvey, 1977: 108). 

Another related policy problem was official ignor- 
ance. Those responsible for the prisons did not know 
what they were doing. They were dealing with a new 
entity, a structure that was to hold criminals until 
they had repented for their sins. Punishment was to 
be measured in years and not in terms of the number 
of lashes. There were no models from which to draw 
upon other then those that came from Europe which 
were designed to provide assistance to the poor or 
temporary custody for the accused pending execution 
of the sentence. The one facility, the Walnut Street 
Jail, by default, became the model for many other 
institutions. The jail obtained “nationwide signifi- 
cance not because of any extraordinary conception of 
development, but because, for lack of another model, 
it became the pattern upon which numerous other 
state prisons were built and administered. .. . 
What was done at Walnut Street conditioned practi- 
cally absolutely the prison system, so far as there was 
a system, in the United States for nearly forty years” 
(Lewis, 1967:25). The officials in New Jersey followed 
the model provided by the Walnut Street jail insofar 
as locating the Trenton prison in the middle of the 
community but also by utilizing a facility that was 
very much like the Walnut Street jail in that it resem- 
bled an ordinary two-story home that was undistin- 
guishable from its surrounding buildings (Rothman, 
1971: 90). 

As the penitentiary evolved, prison policy goals 
remained unclear and unsettled. This muddled pic- 
ture manifested itself in the discussion over the design 
of the institution. The debate over the superiority of 
the Philadelphia model versus the Auburn model 
was really a matter involving “disagreements con- 
cerning the true purpose of the penitentiary but also 
[over the] uncertainty or ignorance of its design” 
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(MeKelvey, 1977: 19). This lack of certitude in the 
selection of institutional design is seen in the indeci- 
siveness in the choice of models at Trenton. It is clear 
that the prison at Trenton was originally built on the 
Auburn model but some time later the Pennsylvania 
model was adopted only to be followed once again by 
the Auburn model. Rothman (1971: 62) points out 
that a “repulsion from the gallows rather than any 
faith in the penitentiary spurred the late-eighteenth 
century construction. Few people had any clear idea 
what these structures should look like and how they 
should be administered—or even addressed them- 
selves seriously to these questions.” He also states 
that in substituting incarceration for the gallows, the 
legislators involved themselves in a totally new ques- 
tion. How much time was a crime worth? No one had 
asked the question before and there were no easy 
answers (Rothman, 1981: 376). 

Officials could have looked to the house of correc- 
tion and other institutions for guidance. They could 
have had some understanding of the demand that 
was placed on the system. The house of correction 
was an institution built around the rehabilitative 
value of work and industry. Using cellular confine- 
ment, the residents lived much as the inmates of the 
later day penitentiary would. The conditions in these 
institutions were not good. Terrible overcrowding 
led to serious problems with jail fever or typhus (John- 
son, 1973: 15). However, some of the almshouses and 
poorhouses were, at times, well-administered in New 
Jersey (Rothman, 1971: 29). More importantly, these 
institutions were concerned with responding to eco- 
nomic problems which were cyclic in nature reflect- 
ing the diminished demands placed on their services 
during economic upt*1rns. This inconsistency made it 
hard to predict the level of use the prison would have. 
The prison was built to handle a continuous but consis- 
tent population influx but due to the collapse of the 
economic system during acute crisis, the institution 
took in more inmates than it could handle. The prison 
is an institution intended to deal with chronic but not 
acute problems. These short-term upheavals, of which 
there were many, made it difficult to know the dimen- 
sions of the population it was serving. Law enforce- 
ment practices and demographic factors also played 
a large part. 

Unknowingly, the penitentiary required more com- 
munity resources than any form of punishment here- 
tofore attempted. Officials did not know the extent to 
which the institution would make demands on the 
community’s resources. “By its very nature, a lengthy 
sentence entailed unprecedented expenses; feed- 
ing and clothing convicts for a period of years would 
swell the costs” (Rothman, 1971: 93). One reflection 
of official ignorance is to consider the management 
of inmate labor and supplies. “Officials were ill- 


prepared to manage their side of the enterprise. They 
lacked experience in bulk purchasing of raw materi- 
als and in marketing procedures; they were uncertain 
as to whether the state should provide all the neces- 
sary goods or lease the entire operation to private 
contractors” (Rothman, 1971: 93). Experience and 
skill were soon needed. The warden’s job security 
came to rest on how well he managed the cost of the 
institution. 

Another indication that the authorities did not 
know what they were doing was the placement and 
design of the prison. As mentioned earlier, Trenton 
was badly situated. The initial selection of the site 
may be attributed to the belief that the prison should 
be visible to the public so as to emphasize its deterrent 
qualities, an idea that did not last long. “In colonial 
society, unlike our own, punishment was much more 
of an open, public, and collective endeavor” (Walker, 
1980: 14). 

The officials did not anticipate the space require- 
ments needed for the silent system and for the single- 
occupant cell. The use of solitary living arrangements 
found in the Pennsylvania model seem to predispose 
the institution toward overcrowding. There is little 
flexibility built into this design. The Auburn model, 
with the congregate work area, could at least deal 
with the problem of where to have the prisoners work, 
but the problems of enforcing the silent system still 
had to be addressed. 

Besides failing to properly understand institutional 
design and location, officials had no understanding of 
the demands that were to be placed on the prison. An 
adequate understanding of the usage of the prison is 
predicated on a thorough understanding of the effi- 
ciency of the criminal justice system. The amount of 
reported crime versus the actual number of crimes 
and the number of criminals apprehended versus the 
actual number of criminals are indications of the 
efficiency of law enforcement practices—efficiency 
measured in the sense that we know when a crime 
had been committed and who did it. A truly efficient 
system would also know what percentage of what 
type of offenders are likely to be sent to prison. All of 
this information was missing when the officials were 
considering the usage of the prison as a form of punish- 
ment, thus officials underestimated the demand for 
space, built institutions that were too small to begin 
with, and New Jersey has been unable to catch up 
ever since. Building really huge institutions with a 
great deal of space for growth would have only led to 
other problems that will be discussed later. Working 
in the dark, limited by political constraints and eco- 
nomic realities, officials could only respond after the 
need became apparent, a practice that continues to- 
day. We have much better indicators of the demands 
placed on the prison than previously, but we may 
never know what the true demand for prison space is 
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because criminals are constantly fighting to diminish 
the efficiency of the system. 


Institutional Punishment 


Associated with the failure to provide adequate 
space at the start is the problem tied to using an 
institution as a means of responding to crime. Prior 
to the advent of the penitentiary, expedient methods 
of punishment were elastic; any mode of punishment 
could accommodate as many people as there was de- 
mand. There was no limit to the number who could be 
fined, banished from the community, subjected to 
corporal punishment, executed, or exposed to any 
other punishment. Moreover, any of these punish- 
ments could be applied quickly or slowly depending 
upon the circumstances. Once officials began using 
time to be served in an institution as a measure of 
punishment, capacity limitations became evident. 
Prisons can only deal with so much capacity at a time 
if restrictions are placed on who is eligible for release— 
therefore, imprisonment is an inexpedient form of 
punishment. The passage of time cannot be hurried 
without substantially changing the sentence. Im- 
prisonment is costly, time-consuming, and difficult 
to manage. Moreover, the institution has a way of 
perpetuating itself over the years. 

Prisons have a sense of permanence about them. 
Once they are constructed they are rarely demobi- 
lized. They absorb huge investments of resources. 
This reflects Blau’s (1967: 273-280) concern with insti- 
tutionalization. Blau has pointed out that legitimate 
organizations are faced with the problem of their 
continuance through time. Institutionalization in- 
volves formalized procedures that perpetuate organ- 
izing principles of social life from generation to gen- 
eration. Establishing formal procedures requires an 
investment of resources. Making rules explicit is cost- 
ly. If an institution is to survive in an organized com- 
munity, it must become part of the historical record, 
sets of traditional values must be passed down to each 
generation, and these values must be enforced by 
powerful groups which resist change. 

A great deal of investment has been made in the 
prison system. Prisons have been and will continue to 
be some of our most expensive buildings. A justifica- 
tion for their expense is found in their use. The prison 
represents key central values with respect to social 
cohesion and the respecting of life and property. The 
system continues because it has developed elaborate 
procedures for punishing people who violate society’s 
laws. This is a costly exercise, but due to the historical 
reality of using prison as a punishment, and with the 
support of both the socialized work force in the system 
and of the dominant power groups in our society, we 
will continue to use prison. Trenton was built nearly 
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200 years ago and is still used. And even if the State 
thought of tearing it down, the cost of razing the 
structure may be too great (Nagel, 1973: 149). We 
may hold on to institutions like Trenton for no appar- 
ent reason other than the belief that they will be of 
some use to us in the future. Prisons and not skyscrap- 
ers will be the Parthenons of the future. 

A final factor that must be reconsidered when 
examining the historical pattern of growth in the 
New Jersey prison at Trenton is the tendency for the 
institutions to reach capacity quickly after construc- 
tion despite plans that call for a gradual rate of 
growth. Several times after its initial construction, 
the prison at Trenton was quickly filled to capacity 
following expansion. The new Riverfront prison and 
the facility at Newark are both close to capacity or 
exceeding it. The prison system itself is 16 percent 
over capacity (Camp and Camp, 1987:22). 


Like the big corporations, the prison industry frantically pro- 
motes its own growth. Its executives constantly seek more mon- 
ey, larger staffs, increased power. Anything that impedes the 
prison’s continued expansion, or threatens its well-being, is 
treated as a serious threat. (Knoop et al., 1976: 56) Meanwhile, 
as imprisonment has come under increasing attack, more and 
more public funds have been funneled into the prison’s public 
relations and lobbying efforts. (Greenberg and Stender, 1972: 
812) 


Sherman and Hawkins (1981) have pointed out a 
key principle of institutional life, Parkinson’s law, 
which states that where there is time but no work, 
work will be created to fill the void. Another impor- 
tant but related principle is the “law of utility.” The 
law of utility comes into effect in response to the 
second law or thermodynamics, which says that events 
move in the direction of increasing entropy or dis- 
order. The law of utility operates to provide order 
and structure in the environment. The law of utility 
is based not on a bureaucratic concept of work but on 
our tendency to make use of what we have. The law of 
utility assures a purpose is given to the institution. 
We try to find a use for the things we have. The 
greater use we have for an article, the more we try to 
use it for other things. Examples of this exist in our 
personal lives and in bureaucracies. How many uses 
do we have for the common table knife? There is 
something inherently wasteful about space that is not 
utilitized. An office that initially appears to be too 
large is quickly filled with sundry items. A family 
which buys a 10-room home, thinking they have furni- 
ture for only 7 rooms, finds a purpose for the other 3 
rooms. 

The law of utility comes into effect in the prison, 
too. When space is available, efforts will be made to 
fill the void with something, usually an inmate. A 
prison with surplus cell space will use it to house 
Federal prisoners or another state’s prisoners. It is in 
a sense similar to the concept of a vacuum. When a 
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vacuum is exposed, air or other matter rush in to fill 
the void. This “push to capacity” stems from the belief 
that use must be made of the resources at our disposal. 
The driving force behind this sentiment is the bureau- 
cracy. The bureaucracy must encourage capacity 
usage in order to justify its existence. Continued fund- 
ing, staffing levels, and program activities are prem- 
ised on the notion that sufficient population counts 
exist. In fact, some activities cannot take place with- 
out sufficient inmate populations. 

Today, most buildings are like big machines that 
move and do different things ranging from automatic- 
ally turning on the lights to monitoring the temper- 
ature. The structure becomes a vibrant living appa- 
ratus which needs to be carefully regulated but can 
only achieve maximum efficiency when working at 
full capacity. The bureaucracy provides the regula- 
tory mechanism for the structure but also encourages 
the use of the institution at the start and continues to 
do so until capacity is reached and sometimes beyond 
this. At that time the bureaucracy is assured that it 
will be secure in its work and will continue to grow. 
Diminishing population levels threaten the life of the 
organization. Capacity concerns lead to a self-fulfill- 
ing prophecy. 

If we engage in a process of deinstitutionalization 
for a particular kind of offender, let us say the petty 
drug offender, then we will find that another kind of 
offender will go to prison, possibly the drunk driver 
or white-collar offender. We will find a need to im- 
prison them where, in the past, there has been little 
need. Furthermore, when populations go down, the 
prison’s promises go up. There is a tendency to accept 
and offer assistance to individuals such as the mental- 
ly retarded and the mentally ill who would be consid- 
ered inappropriate inmates at other times. This is 
supported because it meets the needs of the commun- 
ity and the bureaucracy simultaneously. 


Conclusion 


Prison overcrowding in New Jersey is a serious 
problem. The evidence is quite clear that the current 
concern with prison overcrowding fails to take into 
account that for much of its history, the prison in 
Trenton has been overcrowded. If you look at the 
historical patterns, it seems that every 10 years new 
facilities and additions had to be built. Much of this 
overcrowding can be accounted for by a rise in the 
State’s population without any increase in the number 
of cells. This increase in population has been gradual 
until the present time, however, with the exception of 
the 1920’s when we saw a 50-percent population in- 
crease in only a 10-year period. While that increase 
could be accounted for by the indeterminate sentence, 
today’s increase is accounted for by the determinate 
sentence. The current condition is not cyclic in nature 


but is in response to a major change in policy. It may 
turn out to be cyclic in that we will return to indeterm- 
inate sentences at some future date. 

To consider the current situation as an acute crisis 
that will pass in time is shortsighted. Several writers 
belive that we were unprepared from the start for 
what imprisonment would bring. The institution was 
underdeveloped from the beginning and has never 
caught up with the true demand for space. The crim- 
inal justice system was slow to develop, and, as a 
result, many criminal violations went unprosecuted. 
We have never caught up with the initial shortage, 
and due to the very nature of the correctional institu- 
tion, overcrowding will occur regardless of the social 
conditions. Much of the growth in the prison popula- 
tion is a logical response to increased criminal justice 
activity at all levels, particularly as a means of dealing 
with social problems. We need to understand that the 
continued use of imprisonment is inherently flawed 
because of its inflexibility and that we are liable to 
experience overcrowding on a continual basis for a 
long time. 

New Jersey’s response to overcrowding has been to 
build new institutions. The State is also committed 
to providing intensive community supervision. Al- 
though this type of program with help somewhat, the 
public seems to support building projects because of 
the illusion they offer of providing incapacitative ef- 
fects. Moreover, community supervision programs 
can be used in conjunction with longer sentences, 
thus giving the appearance that alternatives are pro- 
vided. However, use of such programs may mean 
that a “net widening” effect will occur as well. 


The monumental solidity of prison architecture—the massive 
gates, tall guntowers, the thick stone walls and steel doors—has 
endowed the institution with an aura of undeserved perman- 
ence. Prison administrators and their suppliers would like the 
public to believe that they are indispensable. There is no logical 
reason why this should be so. The prison is of a more recent 
origin than other institutions such as the workhouse, the orphan- 
age, and the almshouse which all have been abandoned in most 
parts of the nation. Imprisonment is a humane invention that 
has failed. (Sommer, 1976: 16) 


None of what has been said means that the State 
should continue to build indefinitely. When will the 
number of institutions be sufficient? We do not know. 
The public should receive greater justification for 
each bond issue. Building new institutions is just too 
expensive a policy to support without some idea as to 
when we can say that we have laid the last brick. We 
may be mortgaging the solvency of the State. The 
result of the construction efforts may “be that two or 
three more generations of Americans would be sad- 
dled with an expensive and counterproductive method 
of controlling crime.” (Nagel, 1973: 14) 

The prison system may become analogous to the 
national defense budget—it continues to grow despite 
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efforts to control it. With each new institution it be- 
comes that much more difficult to redirect existing 
policy. With the movement toward privatization of 
prisons, there will be one additional force interested 
in the development of more institutions. If the number 
of privately operated institutions continues to grow 
significantly, their influence over policy will expand 
accordingly. Institutions tend to justify themselves. 
They are used long after their raison d’etre has been 
discredited. What happens if we devise a system that 
manages more convicts in the community and the use 
of the institution becomes secondary? Do we still use 
these institutions in order to mollify political factions? 
Can we ever turn back to the time when a few institu- 
tions for the really dangerous were all that was need- 
ed? I doubt it. We may have made a commitment to 
madness. 

Despite all this discussion about prison construc- 
tion we must keep our focus on the real problem 
which is the fear of crime. This must be addressed 
before we consider solving the problems of prison 
overcrowding through construction. The current prob- 
lem is not an aberration; there have been population 
increases that have matched those seen now. It is a 
reflection of a policy shift. We shifted policies before 
and will likely do so again. In our desire to solve our 
social problems by using the criminal justice system, 
we will also find greater use of the criminal justice 
system. 
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Crime Victims Seeking Fairness, Not Revenge: 
Toward Restorative Justice 


By MARK S. UMBREIT, PH.D. 
Center for Youth Development and Research, University of Minnesota* 


ICTIMS of crime are frequently portray- 

ed as angry citizens who are demanding 

harsher punishment of criminals. The 
need for longer sentences, more prisons, and even 
the death penalty, for some, are frequent themes pre- 
sented in the media and speeches of ambitious politi- 
cians. It is assumed by many that crime victims, and 
the general public, would have little interest in altern- 
ative nonprison punishments and even less interest in 
programs to rehabilitate offenders. 

The notion of the angry vindictive victim or general 
public is particularly interesting to examine in the 
context of recent developments in social theory which 
identify two different paradigms of justice (Van Ness, 
1988; Zehr, 1985). The old paradigm of “retributive 
justice” focuses upon the state being the victim and 
places the individual victim in a passive position with 
little, if any, participation in the justice process. Ad- 
versarial relationships and processes are normative, 
as is the imposition of severe punishment in order to 
deter or prevent future crime. The interpersonal char- 
acter of criminal behavior is denied. Zehr (1985) 
argues that conflict between the victim and offender 
is heightened within the old paradigm of retributive 
justice. 

The new paradigm of “restorative justice” defines 
crime as a violation of one person by another, not a 
violation of the state. Dialogue and negotiation are 
normative, with a focus upon problem-solving for the 
future rather than establishing blame for past behav- 
ior. Rather than the imposition of severe punishment, 
restorative justice emphasizes restitution as a means 
of restoring both parties; reconciliation and restora- 
tion of the parties is the goal. Instead of ignoring 
victims and placing offenders in a passive role, the 
new paradigm of restorative justice places both vic- 
tim and offender in active and interpersonal problem- 
solving roles (Zehr, 1985). 

There is a growing body of research (Clark, 1985; 
Galaway, 1984; Hough and Mayhew, 1983; Hudson 
and Galaway, 1974; Heinz and Kerstetter, 1979; Hen- 
derson and Gitchoff, 1981; Kigin and Novack, 1980; 
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Maloney, Gilbeau, Hofford, Remington and Steensen, 
1982; Mcquire, 1982; Public Agenda Foundation, 
1987; Public Opinion Research, 1986; Shapland, 1981; 
Thomson and Ragona, 1987) that is beginning to ques- 
tion some of the underlying assumptions of the “retri- 
butive justice” paradigm. This research would sug- 
gest that the general public, including crime victims, 
is far less vindictive than commonly portrayed and 
far more concerned about the need for treatment 
programs to rehabilitate offenders. 

A recent study of burglary victims conducted by 
the Minnesota Citizens Council on Crime and Justice 
(Umbreit, 1988) lends additional strength to the 
growing awareness that lengthy incarceration is not 
the primary justice concern of many people. Without 
question, nearly all citizens at large and crime victims 
specifically want criminals to be held accountable 
through some form of punishment. For many, how- 
ever, their need for justice and fairness is grounded 
more in a deep concern that law violators, particularly 
juveniles, receive humane treatment and counseling 
that can lead to their rehabilitation, rather than a 
belief in the need for lengthy incarceration requiring 
an enormous commitment of public funds that could 
be used for other important public needs. 

A nationwide network of programs in nearly 100 
jurisdictions is applying mediation as a technique for 
increasing victim participation in the justice process, 
strengthening offender accountability, and promot- 
ing a more restorative type of justice through active 
involvement of crime victims and primarily young 
offenders in problem-solving and restitution negotia- 
tion. 

While “fairness” is a major goal of the justice 
system and the theory and practice of victim offender 
mediation, little is known about what fairness actual- 
ly means to crime victims themselves. 

This study consisted of 50 face-to-face interviews 
with victims of burglary in Hennepin County, Minne- 
sota (Minneapolis area), who were referred to the 
Victim Offender Reconciliation Program (VORP) of 
the Minnesota Citizens Council on Crime and Justice, 
during 1986 and 1987. Sixty-two percent of the vic- 
tims who were interviewed for the study participated 
in a mediation session with their offender. The re- 
mainder chose not to enter the mediation process, 
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even though they were referred to VORP. Both quali- 
tative and quantitative data were collected from all 
subjects in the study. 

VORP presented these victims of burglary with 
the opportunity to confront their offender in the pres- 
ence of a trained mediator, in order for both parties to 
talk about the offense, express their concerns and to 
negotiate a mutually acceptable restitution agree- 
ment. Experience in the field of victim offender medi- 
ation suggests a rather high level of client satisfaction 
with the program, although little is known about the 
various meanings of “fairness” as experienced by par- 
ticipants. 

The study was guided by the following two ques- 
tions: (1) What is the meaning of “fairness” to crime 
victims who have been referred to a victim offender 
mediation program? (2) To what extent are crime 
victims who participated in a victim offender media- 
tion program satisfied with the mediation process? 

The study generated the following findings. It is 
important to understand these findings in the context 
of burglary committed by juveniles and referral of 
the victim and offender to the Victim Offender Recon- 
ciliation Program (VORP) in Hennepin County (Min- 
neapolis area), Minnesota. These findings cannot be 
generalized to a larger population, although they do 
suggest important themes that may be present in 
other jurisdictions. 


SUMMARY OF FINDINGS 
Restorative Justice 


The dominant meaning of “fairness” to burglary 
victims in the study focused upon more of a “restora- 
tive” than a “retributive” sense of justice. The data 
that emerged from this study of burglary victims 
(Umbreit, 1988) offer a certain amount of empirical 
grounding for the theory of restorative justice. The 
process of victim offender mediation, which provided 
the context for examining the meaning of “fairness” 
for victims of burglary committed by juveniles, re- 
quired very active, interpersonal roles for both victim 
and offender. The finding that active participation of 
crime victims in the justice process was a major con- 
cern across all categories in the typology on fairness 
that was developed supports the important role of 
active versus passive involvement of victims, as 
argued by restorative justice theory. 

Problem-solving, negotiation, and restitution were 
normative in the victim offender reconciliation pro- 
gram. Additionally, understanding and responding 
to criminal behavior in a larger interpersonal context 
is seen in the dominant victim concern for helping the 
offender through some type of rehabilitative services. 

Three dimensions of fairness emerged from the 
interviews with victims of burglary by juveniles: Pun- 
ishment of the offender; compensation of the victim, 
and rehabilitation of the offender. These dimensions 


were found for both victims who participated in medi- 
ation (62%) and those who were referred to the pro- 
gram but chose not to enter the mediation process 
(38%). 

Fairness as Rehabilitation 

The most frequent and intense concern about fair- 
ness expressed by victims of burglary by juveniles 
was related to rehabilitation services for their offend- 
er, such as counseling, family therapy, or educational 
assistance. Both victims who participated in media- 
tion (100%) and those who did not (90%) expressed this 
concern. 

Concern about the need to help young offenders 
was expressed by the following victim statements. “I 
think it’s important that they receive treatment . . . 
everybody can make a mistake.” “You've got to look 
real close, especially with juveniles, at their home 
situation and try to figure out what’s making them do 
those things.” “I should get my stuff back, but I don’t 
think that’s a prerequisite . . . the main thing is to 
take care of this person and his problem.” 

Ninety-six percent (48) of all victims in the study, 
whether they participated in the mediation process 
or not, indicated that rehabilitation was an important 
part of their understanding of fairness. The strong 
concern about treatment and rehabilitation of the 
offender was found to be consistently present, regard- 
less of other variables, such as type of burglary, gen- 
der, race or annual income. 

Over and over, victims stated their concerns about 
rehabilitation of the offender. “I’m not certain that 
time does them any good . . . I’d rather deal with 
those alternatives which hopefully bring abut a 
change in their behavior so that they can become 
productive people.” “Our number one concern is how 
can we help the kid so he doesn’t get involved in this 
sort of thing again . . . very often the kid is frustra- 
ted at school, at home, or whatever, and I’m sure 
that’s a big part in that kid’s behavior.” “They need 
counseling and therapy rather than just the punishment 
of putting them away for awhile.” “It isn’t the physical 
damage, it isn’t an apology, it’s how can we help the 
kid.” Minority victims of burglary were particularly 
concerned about treatment of the offender as an im- 
portant element of their need for fairness. “We’ve got 
to look at these people and see what wecando... 
we’re responsible for what our kids do, how they turn 
out . . . we owe it to them to try to correct some of 
their problems.” 


Fairness as Compensation 


Compensation of the victim for losses, through 
restitution by the offender, was the second most fre- 
quent concern about fairness. Ninety-four percent 
(47) of all subjects in the study group indicated that 
receiving restitution was important and 86 percent 
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(42) stated that it was important to be involved in 
determining the specific amount of restitution. 
Whether or not the subject participated in a medi- 
ation process with the offender had virtually no im- 
pact on the importance of being compensated for 
losses. Nor did other variables, such as type of burg- 
lary, gender, or annual income. 

The theme of compensation was often articulated 
in the context of “consequences.” A single parent who 
had her home burglarized by five juveniles stated the 
importance of consequences. “I think restitution is 
something that needs to happen to replace or pay for 
the losses . . . they need to personally make the resti- 
tution so that they can directly connect the conse- 
quences of it coming out of their pocket.” She went on 
to express, “I think that a stronger connection be- 
tween their action and the consequences of their ac- 
tion is probably going to be the most helpful thing for 
them to make a different decision next time.” The 
theme of consequences is again articulated by another 
victim. “I would want the offender to somehow do the 
restitution himself, working for money that he can 
pay back to the victims because that way he learns 
the consequences of his actions.” 


Fairness as Punishment 


Punishment of their offender through some type of 
incarceration was the least frequent concern about 
fairness. While the word “punishment” was not al- 
ways used, its basic meaning was expressed over and 
over. “If they catch them they should have to pay 
something in time or monetary reimbursement.” “If 
there’s no dues to pay for breaking the rules, what is 
the deterrent?” “There has to be some consequences 
for their actions.” Oftentimes, the need for punish- 
ment was expressed in terms of “accountability.” “Jus- 
tice to me requires some punishment.” “It doesn’t 
have to be severe but it has to be something that 
causes them to know they did something wrong and 
they have to pay for that.” “Fairness to me would be to 
punish the offender in a way to make him think twice 
about doing it again.” 

For some victims, “punishment” meant compensa- 
tion for the victim or even rehabilitation of the offen- 
der. “I don’t feel that what they were given for punish- 
ment was going to teach them anything. . . I felt 
that the restitution, making them pay some money, 
was probably going to teach them something.” “Put- 
ting them in prison isn’t it . . . they just serve some 
time and then they’re out to do it again . . . they 
2 have to go out and get a job and pay people 

ack.” 

For other victims, “punishment” meant “doing 
time” in some type of correctional facility. This per- 
spective is expressed well by the following two vic- 
tims: “I would be content if he would have to go to 
juvenile detention . . . at least I know something’s 
being done.” “I don’t think the punishment has been 
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stiffenough manytimes .. . it’s beentheslaponthe 
wrist and the guy is back out on the street.” 

For the purposes of this study and the typology 
described below, victim concern for punishment was 
coded as “very important” if, by “punishment,” the 
subject meant doing some amount of time in a correc- 
tional facility. 


Typology of Victim Perspectives of Fairness 


After reviewing the qualitative data, the first stage 
of a typology of victim perspectives on fairness was 
developed. This focused on coding victims by the most 
dominant of three main dimensions of fairness that 
emerged from the qualitative data (punishment, com- 
pensation, rehabilitation). While many victims repre- 
sented combinations of these “pure” types, the typol- 
ogy offered below clearly identifies the major dimen- 
sions of fairness that emerged from the data. As is so 
often the case, the use of metaphors captures the 
essence of a more complex phenomenon in a very 
brief and informative manner. As the chart below 
indicates, “the healer,” “the fixer,” and “the avenger” 
all represent the most dominant themes expressed by 
the 50 victims of burglary who were interviewed 
after having been referred to the VORP project in 
Hennepin County. 

TABLE 1. TYPOLOGY OF VICTIM PERSPECTIVES OF 


FAIRNESS: STAGE ONE 
(N=50) 


Type B 
“The Fixer” 
N=14 


Type C 
“The Avenger” 
N=12 


Type A 
“The Healer” 
N=24 


Focus: 


Primary 
Concerns: 


Examples: 


Offender 


(1) Kids need help, 
counseling, and 
guidance. 

(2) Rehabilitation 
can reduce future 
criminial behavior. 
(3) Punishment is 
important but as 
taking responsi- 
bility for their lives. 


(1) “I’m not so wor- 
ried about the 
money, as the 
kids.” 

(2) “If choice was 
for restitution or 
help for the kid, I 
would go for the 
betterment of the 
kid.” 


(3) “Fairness is 
consequences. 
Those who make 
mistakes should 
get the help they 
need so that they 
stop doing it.” 


Victim 


(1) Need to face 
consequences by re- 
pairing damage. 
(2) Full compensa- 
tion to victim is 
required. 

(3) Direct account- 
ability to victim is 
important. 


(1) “I didn’t want 
any vindictiveness, 
all I wanted was 
restitution.” 

(2) “It’s only fair 
that I should get 
what was wrong- 
fully taken from 

me returned.” 


(3) “Restitution is 
the major thing, 
they need to per- 
sonally make resti- 
tution—strong con- 
nection between 
their actions/con- 
sequences.” 


Society 


(1) CJS too lenient, 
most often just a 
slap on the hand. 
(2) Firm punish- 
ment is needed, jail 
or institution. 

(3) Rehabilitation 
restitution often 
important, but 
secondary concern. 


(1) “The punish- 
ment isn’t harsh 
enough—it was too 
lenient.” 

(2) “It’s been a slap 
on the wrist, he 
should serve time 
in a prison.” 


(3) “A good-sized 
deterrent is the 
only thing that is 
going to make 
these people take 
notice.” 


Note: Each category in this typology is not mutually exclusive. 
Rather, each group represents the dominant or primary character- 
istic expressed by victims of burglary in this study. For example, 
while the primary concern of most vicitms fits Type A, these same in- 
dividuals may also be concerned about some of the characteristics 
in Type Bor TypeC, but ata more secondary and less intense level. 


i 


VICTIMS SEEKING FAIRNESS 55 


The second stage of the typology development 
focused upon validation of the stage one typology that 
emerged from the qualitative data by examining 
some of the related quantitative data. It required 
that the four elements of fairness which emerged 
from the quantitative data be examined within the 
framework of table 1. This was done in order to deter- 
mine which elements of fairness were actually dimen- 
sions of fairness, with greater or lesser frequency 
within each of the three categories in table 1. Victim 
participation in the justice process, including medi- 
ation for 62 percent (31) of the subjects, was a dom- 
inant and major element of fairness that these victims 
expressed across all of the categories mentioned be- 
low. Participation was not a dimension with greater 
or lesser degrees of concern. There was virtually no 
variability in the importance of participation 
in the justice process across the three categories. 

While the first stage of the typology is helpful in 
presenting rather “pure” categories of victim per- 
ceptions of fairness, it masks the complexity of the 
meaning of fairness for some victims. From the sec- 
ond stage of the typology development it becomes 
evident that the importance of the three dimensions 
of fairness for subjects are often combined in ways 
that would suggest a more complex, multidimension- 
al understanding of fairness, thereby requiring fur- 
ther discrimination. The third and final stage of the 
typology construction (table 2) attempts to discrimi- 
nate more clearly victim concerns about fairness and 
resulted in the identification of six combinations of 
the three dimensions that emerged from cross valida- 
tion of the qualitative and quantitative data. 


TABLE 2. TYPOLOGY OF VICTIM PERSPECTIVES ON 
FAIRNESS: FINAL STAGE 


(N=50) 

Type A TypeB TypeC TypeD TypeE Type F 
Fairness N=5 N=8 N=3 N=10 
Dimension 10% 16% 6% 20% 14% 34% 
Punishment (P) x 
Compensation (C) xX xX x 
Rehabilitation (R) xX xX x 
Dimension 
Combinations P PC PR Cc CR R 


Fairness as Victim Participation 


Participation by crime victims in the criminal 
justice process was found to be a major element of 
fairness across all categories of victims. The impor- 
tance of victim participation in the justice process 
was expressed by nearly all victims and included 
both passive forms (information provision by letter) 
and active forms (court appearance and/or media- 
tion). As one victim stated, “I think the more involved 
you are, the more satisfied you are that it has been 
taken care of properl:.” The specific type of participa- 
tion, however, could take on several forms. Three out 
of four victims wanted to be able to express their 


concerns about the crime to either the judge or other 
court officials, such as the county atzorney or even 
probation staff. Some victims expressed their need 
for participation in the justice process in terms of 
simply being kept informed about precisely what 
was happening in their case. 

Most victims (62%) expressed their need to partici- 
pate in a far more direct and active manner, through 
a process of mediation which allowed them toconfront 
their offender, express their concerns, get answers to 
questions and to negotiate a restitution plan. Having 
direct involvement in determining restitution was 
important to 86 percent (42) of all victims in the 
study. Meeting with the offender was important to 66 
percent (33) of all victims and expressing their con- 
cerns to the offender was important to 78 percent 
(39), even though 62 percent (31) of the victims actual- 
ly chose to enter the mediation process. Getting an- 
swers about the crime directly from the offender was 
important to 76 percent (38) of all victims involved in 
the study. 

For those victims who participated in mediation, 
their desire to participate in the justice process in a 
direct manner focused upon the need to let the offen- 
der know how the crime affected them as people and 
to have direct input into shaping a portion of the 
offender’s punishment (e.g., restitution). According 
to one victim, “my goals were to have tne offender see 
face to face that it was a person he had violated, not 
just an object, an empty house, so that he had to deal 
with the person he had hurt, and to be able to have 
him understand that it was a loss and a hurt.” 

Victim Satisfaction With Mediation 

The victims who participated in a mediation session 
with their offender indicated a very high level of 
satisfaction with the mediation process. Ninety-seven 
percent (30) indicated that they were treated fairly in 
the mediation session and 94 percent (29) indicated 
that the mediator was fair. Common themes related 
to their sense of fairness in the mediation process 
were: making the parties feel comfortable; stating 
clear expectations for the mediation process; allowing 
both parties to express their feelings; presenting 
options; and, not siding with either the victim or 
offender. One specific victim felt the mediation pro- 
cess was very fair because “he just let us negotiate 
and gave us some guidance.” Another stated “we were 
both allowed to speak . . . he didn’t put words into 
anybody’s mouth.” Those who did not experience the 
mediation process as fair were most likely to indicate 
that the mediator sided with the offender. 

Victims found it helpful to meet with their offender 
in 86 percent (24) of the cases interviewed in this 
study. A number of different reasons were given. For 
many, simply getting answers to questions like, “why 


56 FEDERAL PROBATION 


me?” and “were you watching me?,” in addition to 
learning other information about the crime and the 
offender, was important. Some victims indicated 
their need to “let the kid know he hurt me personally, 
not just the money. .. . I felt raped.” 

For a number of victims, meeting the offender 
helped reduce their fear of being revictimized. After 
the mediation session, the offender seemed less scary 
and more human. “It put my mind at ease because we 
had conjured up the big thugs breaking in . . . they 
were small kids.” Many victims indicated that partic- 
ipation in the Victim Offender Reconciliation Pro- 
gram was helpful because it let them get personally 
involved in the justice system; they no longer felt 
completely left out and on the sidelines. One victim 
stated that VORP was the only part of the justice 
system that presented her with options for direct 
participation. 

Participating in the mediation session with their 
offender was not found to be helpful to some victims 
because of the negative, nonrepentent attitude of their 
specific offender. “I felt he wasn’t owning up to it.” 
“He just slouched all the way down and just sat and 
half-heartedly gave answers.” 

The restitution agreements that were negotiated 
in the victim offender mediation sessions were per- 
ceived as fair by 93 percent (28) of the victims. A 
number of reasons were given. “I think restitution is 
something that needs to happen to replace or pay for 
the losses . . . they need to personally make restitu- 
tion.” “I don’t see how anything can better point out 
what the extent of the damage was then to have them 
participate in making it right again.” 

When examining the issue of why victims of burg- 
lary even agreed to meet with their offender, as well 
as what they found to be the most satisfying element 
in the mediation process, some interesting data 
emerge. The hope of gaining restitution for their 
losses was the most commonly identified reason that 
victims agreed to participate in the mediation pro- 
cess, with their concern to directly participate in the 
justice process being the second choice. When asked 
what they found to be the most satisfying element of 
their experience in the victim offender mediation 
process, gaining restitution for their losses was not 
identified as either their first, second, or third choice. 
Meeting the offender was found to be the most com- 
monly identified reason for their satisfaction with 
the victim-offender mediation process, with the zare 
of the mediator being the second choice. These find- 
ings are remarkably similar to the earlier findings of 
Coates and Gehm (1985) related to their evaluation of 
several programs in Indiana. 
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TABLE 3. VORP CLIENT/VICTIM SATISFACTION 


Item Number Percent 
Restitution agreement was fair (28) 93% 
Treated fairly in mediation (30) 97% 
Mediator was fair (29) 94% 
Mediation was helpful (24) 86% 


The client satisfaction data from this study would 
suggest that the mediation process, including an em- 
powering style of mediation, employed by the VORP 
project in Minnesota contributes to crime victim ex- 
perience of fairness, although the precise nature and 
degree of that contribution cannot be determined by 
the limitations of this study. 


Victim Experience of Fairness in Justice System 


There was an important relationship between in- 
volvement of victims in the victim offender mediation 
process and the experience of fairness. As table 4 
indicates, victims who were referred to VORP and 
participated in a mediation session with their offend- 
er were far more likely (by 2 to 1 margin) to have 
experienced fairness (80%) with the manner in which 
the criminal justice system dealt with their case than 
those victims who were referred to VORP but chose 
not to enter mediation (38%). 


TABLE 4. EXPERIENCE OF FAIRNESS BY 
PARTICIPATION IN MEDIATION 


(N=46} 
Participation in Mediation 
Yes 
Number Percent Number Percent 
Experience of No (10) 62% (6) 20% 
Fairness 
Yes (6) 38% (24) 80% 
Totals (16) 100% (30) 100% 


The data from this study suggest that placing 
certain victims in a far more active role in the crim- 
inal justice process, including negotiating a portion 
of the penalty (restitution) incurred by their offender, 
may need broader consideration by criminal justice 
policymakers. 
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News of the Future 


RESEARCH AND DEVELOPMENT IN CORRECTIONS 


By JOHN P. CONRAD 
Davis, California 


The Rites of Passage to Nowhere 
Endure that toll of growing up: 
The ignominy of boyhood; the distress 
Of boyhood changing into man; 
The unfinished man and his pain 
Brought face to face with his own clumsiness. 


William Butler Yeats 


A Dialogue of Self and Soul (1933) 


AN IT BE 17 years since Wolfgang, Figlio, 

and Sellin published their Delinquency in a 

Birth Cohort(DBC hereafter)? ! Atthe time 
it bade fair to be one of the classics of criminology. In 
a sustained display of statistical virtuosity, the 
authors laid out the sad dimensions of youthful delin- 
quency for all tosee. The tables and graphs demonstra- 
ted the intractable chronicity of some offenders but 
also the accidental drift of others into the worst fate 
that can befall a youth in this country. The numbers 
were convincing enough, but they were numbers with- 
out faces. The deeds were carefully scored by the 
Sellin-Wolfgang scale of offense seriousness. The 
harm done, the motivations of the offender, the influ- 
ences bearing on him, and the impact on the commun- 
ity lurked invisibly behind the opacity of the tables. 
For social scientists, the data contained few surprises. 
For the laity the explication was so dry and technical 
as to be inaccessible. It was indeed a classic, one of the 
select few criminological documents that graduate 
students in criminal justice studies will have to plough 
through for decades to come. It has not had much 
attention outside of that narrow community. 

The last paragraph of the preface promised a fol- 
lowup study of a 10 percent sample of the cohort 
amplified by interviews with the young men who in 
the original study were statistical units. At long last, 
the promise has been fulfilled and the Sellin Center 


1 The University of Chicago Press, 1972 


2 Marvin E. Wolfgang, Terence P. Thornberry, and Robert M Figlio. From Boy to 
Man, from Delinquency to Crime (University of Chicago Press, 1987). 


for Studies in Criminology and Criminal Law has 
presented us with a sequel, F'rom Boy to Man, From 
Delinquency to Crime. ? Its implications for criminal 
justice policy are troublesome. Like almost all crimi- 
nological research, the answers found by the investi- 
gators may be significant enough for seminar discus- 
sions, but they raise questions of insoluble perplexity 
for policymakers. The more we know, the less certain 
we are about what we should do. 

Before going on to the most recent news from the 
Wolfgang shop, I’ll refresh my readers’ memories of 
the 1972 study. The findings in DBC were based on a 
collection of all the boys (not one single girl), born in 
Philadelphia in the year 1945 who lived in that city 
from their 10th through their 18th year. Wolfgang and 
his colleagues found 9,945 of them. Of that number, 
3,475, about 35 percent, had had at least one recorded 
police contact. From school records, much pertinent 
information was obtained—addresses, IQ scores, ab- 
senteeism, highest grade completed, and so forth. 
The police records provided the investigators with 
the rapsheets, and actual reports of the offenses 
committed, and the dispositions. The Selective Ser- 
vice registrations were checked for the cohort mem- 
bers’ addresses for their 18th year. 

Racial distribution of the whole cohort was over- 
whelmingly white—71 percent to 29 percent nonwhite. 
But only 28.6 percent of the white boys were delin- 
quent, compared to 50.2 percent of the nonwhite boys. 
The residences of all the boys were located by census 
tract, thus enabling the researchers to make a rough 


NEWS OF THE FUTURE 


determination of the socioeconomic status (SES) of 
each cohort member. Five SES categories were deter- 
mined, but for convenience they were collapsed into 
two—higher and lower. About 54 percent fell into the 
higher category, of whom 26.5 percent were delin- 
quent. Of the 46 percent in the lower category 44.8 
percent were delinquent. 

Looking at the offenders only, it was found that 54 
percent were recidivists, and 46 percent were arrest- 
ed only once. The recidivists were then divided into 
nonchronic offenders and chronics, and in this dichot- 
omy the most memorable finding was made. There 
were 627 chronics, boys who had committed four or 
more offenses. They comprised 18 percent of the offen- 
ders, and 6.3 percent of the cohort. They were respon- 
sible for 5,305 delinquencies, 51.9 percent of all that 
were committed by all the delinquents in the cohort. 
There were 210 white chronic offenders, who commit- 
ted 450 index offenses, and 417 nonwhites, with 1,276 
offenses charged. The chronics of both races were 
responsible for 10 homicides, 32 rapes, 135 robberies, 
and 152 aggravated assaults. Including both index 
and nonindex offenses, the total for the white chronics 
was 1,531, for the nonwhite chronics, 3,774. An impres- 
sive record for a group of boys ages 7 to 16. The 
authors venture tocomment that “itisclear. . . . that 
any social intervention that could stop these delin- 
quent cases before they go beyond their fourth delin- 
quency would decrease significantly the number of 
offenses committed by a birth cohort” (105). But the 
authors were criminologists describing the way 
things are. They were not social engineers, a special- 
ty that does not excite much admiration in this conser- 
vative age. The world still awaits that much needed 
social intervention. ? The longer we wait the more 
difficult it will be to design, implement, and apply. 

Some of the characteristics of the chronic offen- 
ders suggest measures that might be taken to channel 
them into less disastrous careers. There were more 
changes of address than in the rest of the cohort; the 
families of chronic offenders must have lived on the 
economic margins. Their lower IQ scores suggest 
that school was an arena in which failures and humil- 
iations were more frequent than for their better en- 
dowed peers. The average chronic, whether white or 
black, was through with school before or during the 
ninth grade. Less than 20 percent went on to graduate 
from high school. A substantial number were mental- 
ly retarded—14.6 percent of the lower SES whites, 
30.4 of the lower SES nonwhites. 

The teaching professions still don’t have assured 
answers for the education of poor, culturaily and 


3 In his foreword to the DBC, Professor Norval Morris notes that “for some defined 
groups . . . interventionseems quite pointless . . . while for others much greater alloca- 
tion of resources and effort is required—and the cohort study provides guidance to the 
definition of these groups.” Seventeen years later the criminal justice system has yet to 
act on Professor Morris’ gentle hint. 
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mentally disadvantaged children. If anything, the 
prospects for such boys in the late eighties and the 
early nineties are probably worse than they were in 
the fifties and early sixties. What else can be done for 
these kids besides sending them to school and trying 
to keep them there? We haven’t been looking hard 
enough. The floods of commitments to our prisons 
and juvenile institutions call for a much more vigorous 
search. 

The DBC data contain many more findings with 
which conscientious criminologists should be famil- 
iar. What stands out in my mind is the clear relation 
between socioeconomic and racial disadvantage and 
delinquency rates. There are a lot of criminological 
pundits who would prefer to look to biological and 
genetic inheritance to account for crime. Some find it 
convenient to deny that poverty has any necessary 
connection with delinquency rates. This apparent 
paradox finds no support in the DBC. This study 
indicates that there are explanations that call for 
social action on the dimensions of the New Deal pro- 
grams of the thirties. Do we still have the political 
will and energy to attack our gravest domestic prob- 
lem so vigorously? 


Bad Boys Grown Up 


The history of social science does not record a 
misadventure as devastating as the fire that destroyed 
the birth cohort files on 8 January 1968. That ended 
any hope of continuing the longitudinal studies of the 
boys of the DBC with the strategy originally planned. 
Fortunately, one of the graduate students working on 
the study had selected a sample of 975 subjects for 
further study. He had a complete list of the persons in 
his sample, and on the night of the fire the list was in 
the back of his car. He had thereby preserved enough 
of the cohort for a statistically valid followup. From 
that difficult study we now have From Boy to Man 
(FBM hereafter). 

FBM is a study that tracks the police arrest data, 
and adds self-report offense data and victimization 
data. Of the 975 members of the sample, 516 were 
nonoffenders, men with no recorded arrest before 
age 30. As we shall see, this does not mean that all of 
the juvenile nonoffenders had refrained from crimi- 
nal activity. However, FBM, focuses on the careers of 
the 459 officially recorded offenders, and does it in 
much detail—more than I can conveniently discuss 
here. 

At birth cohort age 26, the researchers made a 
determined effort to interview all of the 975 members 
of the sample. It takes no imagination at all to under- 
stand the difficulties of this task. These young men 
included some of the most mobile people in American 
society, and the interviewers had to give up on 408 of 
them. Over half of them simply could not be found. 
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There were 66 who no longer lived in Philadelphia, 
and except for a few who lived as nearby as New 
York City, no attempt was made to reach them. About 
14 percent refused to be interviewed, and contacts 
with the parents of another 10 percent met with refus- 
als to disclose their sons’ addresses. After all this 
effort, the researchers had a lot of interview data 
from which some very tentative inferences could be 
drawn about self-reported offenses and the victimiza- 
tion of the offenders by other offenders. What is solid 
about FBM is the comprehensive official data. There 
is 100 percent coverage of the entire sample for ages 
26 and 30. 

For the entire sample, it was found that the proba- 
bility of arrest was .47—almost half of these young 
men had been in some trouble with the law. For the 
whites, the probability of arrest was 38 percent, for 
the nonwhites, it was 69 percent. 

The sample was divided into three classes: those 
who had been juvenile offenders only, those who had 
been adult offenders only and those who were defined 
as “persistent offenders,” whose offense history began 
in delinquency and continued through adulthood. 
Only 30 percent of the white offenders were persis- 
tent, compared with 51 percent of the nonwhites in 
this class. Nearly half, 47.4, percent of the whites 
concluded their offense history as juveniles, but only 
23 percent of the nonwhites desisted at this stage. The 
persistent offenders of both races committed many 
more and much more serious offenses than those who 
were juvenile offenders or adult offenders only. 

As might be expected, most of the chronic juvenile 
offenders of DBC went on to adult criminality, but by 
no means all. Over 50 percent were arrested four or 
more times, but 22 percent were nonoffenders. The 
latter percentage surprises me. I wondered how many 
of the nonoffending juvenile chronics were inoffensive- 
ly doing time somewhere. 

The juvenile nonoffenders went into adulthood 
almost as inoffensively as they lived out their youth. 
Eighty-two percent were found free of arrests. Three 
percent were arrested five or more times as adults. 

Bearing in mind that the final scrutiny of this 
sample occurred in 1975, when the boys of the cohort 
were men of 30, it is uncomfortable to reflect on the 
probable findings of a similar survey conducted 15 
years later on a similar cohort of young urban men. 
Such astudy remains to be done, but I can think of no 
reason to suppose that the findings would be cause for 
elation. 

The self-report interview materials are significant 
in two ways. First, the “hidden delinquency” not 
known to the police showed that the offenses reported 


* Arthur Miller. “The Bored and the Violent.” Harper’s Magazine, November 1962, 
pp. 


5 James Patrick. A Glasgow Gang Observed. (London. Eyre Methuen, 1973), p. 80. 
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by members of each of the two racial groups were in 
about the same proportions and the same levels of 
seriousness as displayed by the official data. The non- 
whites were more likely to be delinquent, and at each 
SES level, than the whites. Further the nonwhites 
committed more offenses, and more serous offenses 
than the whites. 

Another light shone by the interview material fell 
on the question of planned delinquency. The method- 
ology of this portion of the study depended on ques- 
tions concerning the reasons for committing the of- 
fenses for which the respondents were first arrested 
and those for which they were last arrested. The 
conclusion was that far more offenses were on the 
spur of the moment than those that were actually 
planned. The relatively few that were planned were 
much more serious. In this cohort, crime was mostly 
a matter of impulse—an opportunity seized, a chance 
for excitement, the relief of boredom. Edna Erez, the 
author of this chapter quotes a paragraph from an 
essay by the playwright Arthur Miller, which de- 
serves repetition here: 


The boredom of the delinquent is remarkable mainly because it 
is so little compensated for, as it may be among the middle 
classes and the rich who can fly down to the Caribbean or to 
Europe, or refurnish the house, or have an affair, or at least go 
shopping. The delinquent is stuck with his boredom, stuck 
inside it, stuck to it, until for two or three minutes he “lives,” he 
goes on a raid around the corner and feels the thrill of risking 
his skin or his life as he smashes a bottle of gasoline on some 
other kid’s head. In a sense it is his trip to Miami. It makes his 
day. Itishisshopping tour . . . .Standing around with nothing 
coming up is as to close to dying as you can get. Unless one 
grasps the power of boredom, the threat of it to one’s existence, 
it is impossible to “place” the delinquent as a member of the 
human race”(133). 4 


Compare with the observation of a Scottish researcher 
who spent weeks standing on street-corners with 
Glasgow gang members: 


Life with the gang was not all violence, sex, and petty delin- 
quency. Far from it. One of the foremost sensations that remains 
with me is the feeling of unending boredom, of crushing tedium, 
of listening hour after hour at street corners to desultory conver- 
sation and indiscriminate grumbling. Standing with one’s back 
against a wall, with one’s hands in one’s pockets, in the late 
afternoon and in the early hours of the morning, was the gang 
activity... .5 


Unquestionably the relief of boredom, the urge to 
find some excitement in the dreary locales of the 
underclasses and the emptiness of urban life for so 
many members of all social classes will account for a 
great deal of violence and the “wilding” that has come 
to horrified national notice. The quotations above are 
from the sixties and the seventies, which now seem 
like ages of innocence. Nowadays boredom on the 
street corners may be relieved by crack and Uzis, a 
distinction with a great deal of difference, but under- 
lying it, too, is the boredom that cannot be relieved by 
a trip to Bermuda or a shopping tour. 

The DBC contains no reference to the influence of 
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the narcotics trade on delinquent behavior. The inves- 
tigation was concerned with boys growing up between 
the years 1955 and 1963, a time when the drug traffic 
was not the obtrusively dominant influence on crim- 
inal behavior that it has since become. I am surprised, 
however, that nothing is said about narcotics in FBM; 
the years of primary concern were 1963 and 1971 and 
1975. Marijuana and heroin were much more than 
clouds on the horizon, although cocaine was a minor 
problem and crack had not yet made its terrifying 
appearance. I doubt that Philadelphia was spared 
the narcotics plague. One must suppose that in the 
interest of rigid continuity it was decided not to in- 
clude the variable of addiction to a study that was 
already top heavy with variables. 


What Can We Do? 


There is an absurd reluctance by most criminolo- 
gists to presume that they enjoy any competence to 
suggest social policy. Here are the facts dredged up 
from our printouts, they say, but it is up to someone 
else to decide what to do about it. Professor Wolfgang 
and his associates have not been quite so shy. A few 
last words in the last chapter offer some notions based 
on their findings. 

They worried about the chronic offenders, both 
juvenile and adult. “We must intervene to prevent 
and control the behavior of this group of societal 
predators. But we must also address the causative 
factors that produce such criminally troublesome popu- 
lation subgroups.” § Exactly. But how? 

The answer seems to be that more research is 
needed. “These arrest data and the self-report data 
P . represent a profound theoretical and applied 
challenge to researchers and practitioners. Recent 
work and our continued studies strongly suggest that 
multidisciplinary, long-term, developmental studies 
must be carried further both theoretically and meth- 
odologically. . . .[A] judgmental and critical anal- 
ysis of our society and the ways its criminogenic forces 
operate must be examined as part of our exploration 
into the causes of early and sustained delinquency 
and criminality.” The authors then go on to promise 
that many of these issues will be addressed in the 
study, now under way, of alarge sample from a cohort 
of Philadelphia males and females born in 1958. 

Reading these scrupulously rigorous research re- 
ports, following on decades of similar studies, I must 
conclude that we know a lot about the tigers in the 
streets, but nobody knows how to keep these predators 
from running loose. We can count them, we can clas- 
sify them, we can observe them through the statistical 
lens, but we never get close enough to them to find out 
how they could be tamed. 


® Wolfgang et al., op. cit., note 2, pp. 201-202. 


What criminology needs is a few intrepid anthro- 
pologists. 


A Success, But Not a Raving Success 


I consume a lot of space in Federal Probation 
musing about overpopulation, its causes and its ef- 
fects. In my last occupancy of this space, I reported 
that Minnesota, one of the two shining exceptions to 
the overcrowding crisis, was about to be crowded out 
of its unusual status. 

The other exception was Washington State. The 
Spring 1989 issue of the Journal of the National 
Prison Project reports in some depth the remarkable 
decline in the prison population of that State: From 
1987 through 1988, the count dropped 9.7 percent. 
That figure is the good news. Unfortunately, there is 
some bad news of a familiar kind. 

In 1981 the State adopted sentencing guidelines 
adapted from the Minnesota model. The intent was to 
eliminate disparity in sentencing and to provide for 
consistency and predictability. As in Minnesota, 
judges were required to stay within the guidelines 
unless there were reasons for augmenting or mitiga- 
ting sentences that were so compelling that a written 
explanation would be in order and subject to appellate 
review. 

Asa result of litigation initiated on behalf of pris- 
oners sentenced before the passage of the 1981 Senten- 
cing Reform Act, about 1800 convicts were released 
early, opening up enough space to allow Washington 
to rent cells to the Bureau of Prisons, the District of 
Columbia, and to various other jurisdictions. The 
catch was that under the new guidelines, many offen- 
ders did not qualify for prison commitment but were 
sent to county jails to do less time. Because there are 
mandatory sentences in Washington for drunken driv- 
ing and domestic violence the principal county jails 
are now badly overcrowded. 

That is the bad news, and obviously something 
must be done. The answers advocated by Mr. Chase 
Riveland, the Secretary of Corrections, call for a lot 
more use of alternatives to confinement at both the 
county and the State levels. So far the response has 
been inertia. Washington is a liberal state, but there 
are a lot of voters who are convinced that offenders 
belong in prison or jail. Mr. Riveland is in a position 
to calculate the cost of increased prison time in terms 
of millions of dollars for new facilities. These costs 
give pause to the hardest of Washington’s hardliners. 

Judge Steven Scott, a former member of the Guide- 
lines Commission and now on the King County Superi- 
or Court, is cautious in his estimate of the Commis- 
sion’s achievements: “Whether the Sentencing Reform — 
Act is a ‘success’ is not a simple yes or no answer, but 
it was successful in some of its objectives. I don’t 
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think it’s the raving success that you get if you just We must hope that the common sense with which 
look at the prison population here compared with Washington has dealt with its penal problems will 
everywhere else. That is just not the end of the story. continue for at least 10 more years as a shining excep- 

. . . . The questions is, what is going tohappenover _ tion to the penological desperation almost everywhere 
the next ten years.” else. I will try to keep you informed. 


i 
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Looking at the Law 


By DAVID N. ADAIR, JR. 
Assistant General Counsel 
Administrative Office of the United States Courts 


The Bail Reform Act of 1984 


RECENT CASE LAW 


Timing of Detention Hearing 


atic issues under the Bail Reform Act of 1984 

are those regarding the timing of the de- 
tention hearing under the provisions of 18 U.S.C. 
§ 3142(f). That section provides that before an accused 
may be ordered detained, a detention hearing must 
be held “immediately upon the person’s first appear- 
ance before the judicial officer.” Either party may 
seek a continuance. Except for good cause, however, 
a continuance sought by the Government may not 
exceed 3 days, while a continuance sought by the 
defendant may not exceed 5 days. These periods are 
short because the accused may be detained pending 
the hearing. 

Although the statute and the legislative history 
are silent on the subject, it does not seem unreasonable 
that the judicial officer should have the authority to 
order a continuance on the officer’s own motion under 
certain circumstances. For example, a magistrate 
may wish to give pretrial services more time to pre- 
pare the pretrial services report. That seemed to be 
the reason the magistrate postponed the detention 
hearing in the recent case of United States v. 
Montalvo-Murillo, 876 F.2d 826 (10th Cir. 
1989). But the Tenth Circuit held that the statute did 
not provide for a continuance of the hearing on the 
magistrate’s own motion. Two other courts of appeals 
have likewise found a lack of such authority. United 
States v. Al-Azzawy, 768 F.2d 1141, 1145-1146 (9th 
Cir. 1985), and United States v. Huritado, 779 F.2d 
1467, 1475-76 (11th Cir. 1985). The United States 
Court of Appeals for the District of Columbia Circuit 
has indicated the judicial officer may order a contin- 
uance without a motion from either party only in the 
most compelling situations. The court noted that, “To 
permit the judicial officer to postpone a detention 
hearing, while the defendant remains detained, 
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places an unfair burden on the parties to object to 
such a continuance and undermines the immediacy 
requirement.” United States v. Alatishe, 768 F.2d 
364, 369 (D.C. Cir. 1985). 

Thus, although there may be good reasons for 
continuance of the detention hearing absent a request 
by either of the parties, the weight of the case law is 
that the judicial officer has no authority to order such 
a continuance. 

It appears that some courts, however, will permit 
the defendant to waive the detention hearing and 
then request such a hearing later; in effect, these 
courts permit the defendant to waive the time limita- 
tions of section 3142(f). This situation seems to arise 
in those cases in which the defendant may wish to be 
detained for a short period of time for his own protec- 
tion. Later, when circumstances change, defendant 
may wish to be released and request a detention hear- 
ing for that purpose. 

In United States v. Clark, 865 F.2d 1433 (4th Cir. 
1989), defendants were detained after apparently 
waiving their right to a detention hearing. Later, 
defendants asked that the hearing be reopened. The 
hearing was held and defendants were ordered detain- 
ed. On appeal, the Fourth Circuit originally reversed 
the detention order, holding that the procedure was 
“fatally flawed by the failure to hold a timely deten- 
tion hearing.” 865 F.2d at 1435. However, on rehear- 
ing en banc, the court held that a defendant could 
waive the procedural rights granted by statute. But 
any such waiver is not “an absolute, final relinquish- 
ment of all rights under the Bail Reform Act.” When 
the defendant later requesis a hearing, one must be 
held under the provisions of section 3142. The waiver 
is viewed, therefore, as a request for “an indefinite 
continuance for good cause.” 865 F.2d at 1437. 

Other courts have also permitted defendant’s 
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waiver of the strict time requirements of section 
3142(f). See United States v. Coonan, 826 F.2d 1180, 
1182 (2d Cir. 1987), and United States v. Malekzadeh, 
789 F.2d 850, 852 (11th Cir. 1986). 

It should be noted, however, that two circuits have 
cautioned against permitting a defendant to waive 
the strict time requirements, although neither ruled 
directly on the issue. See United States v. Hurtado, 
779 F.2d 1467, 1473-76 (11th Cir. 1985), and United 
States v. Al-Azzawy, 768 F.2d 1141, 1145 (9th Cir. 
1985). 


In Camera Evidence 


Section 3142(f) of title 18, United States Code, sets 
out in some detail the procedural safeguards due an 
accused at the detention hearing. It provides, inter 
alia, that an accused may call witnesses and may 
present information by proffer, or otherwise. The 
Federal Rules of Evidence, however, do not apply 
and, accordingly, hearsay evidence is admissible. It 
is clear, therefore, that Congress did not intend that a 
defendant be able to cross-examine all witnesses on 
whose testimony the court may rely in considering 
detention. But does this mean that the court may rely 
on evidence heard in camera to make a detention 
decision? In United States v. Accetturo, 783 F.2d 382, 
391 (3d Cir. 1986), the court held that “reliance on in 
camera evidence is, as a general matter, inconsistent 
with the Bail Reform Act procedural precautions.” 
Given the availability of the use of hearsay informa- 
tion, the court noted, there is seldom a need to rely on 
in camera evidence. A defendant has the right to 
know what information is being submitted and the 
right to challenge the reliability of that evidence. But 
the court indicated that in rare circumstances “where 
there is a most compelling need and no alternative 
means of meeting that need,” in camera evidence 
might be used. See 783 F.2d at 391. 

In a recent district court case, the judicial officer 
found such rare circumstances present and permitted 
the use of in camera evidence in denying release to an 
accused. United States v. Terrones, 712 F. Supp. 786 
(S.D. Cal. 1989). The court determined that 
such evidence is permissible when the public interest 
in using such information and protecting the confiden- 
tiality of that information outweighs the liberty inter- 
est of the accused and where appropriate procedural 
safeguards are used. The nature of the in camera 
evidence was not disclosed in the opinion, but the 
court found that it was from a reliable and credible 
source and that neither the name of the source nor the 
nature of the information could be disclosed without 
endangering the source. 

The court outlined the measures that should be and 
were taken to minimize the possibility of prejudice to 
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the defendant. The defendant was first asked if he 
desired that the source be personally interviewed 
and was given the opportunity to submit questions to 
be asked of the source. The in camera interview was 
transcribed, and the court made on the record find- 
ings as to why the source could not be disclosed, why 
there were no alternative sources for the information, 
and why the information could not be specifically 
summarized and disclosed to the defendant. The court 
also placed on the record its findings as to the relia- 
bility and relevancy of the information provided at 
the interview. The transcript was placed under seal 
and considered by the district court in its review of 
the magistrate’s determination and retained for pos- 
sible appellate review. 

Based on the Third Circuit’s reasoning, it is unlike- 
ly that in camera evidence can be justified except in 
the most rare and compelling circumstances. None- 
theless, where such circumstances exist, the court in 
Terrones sets forth useful suggestions for providing 
some protection for the defendant. Cf. United States 
v. Acevedo-Ramos, 755 F.2d 203, 208-09 (1st Cir. 1985). 
But see United States v. Wind, 527 F.2d 672, 675-76 
(6th Cir. 1975), which held against the use of in camera 
evidence but was decided before passage of the Bail 
Reform Act of 1984. 


Monetary Bail 


One of the purposes of the Bail Reform Act of 1984 
was to eliminate the sub rosa use of monetary bail to 
detain persons thought to be dangerous or at high 
risk of flight. This purpose was codified at 18 U.S.C. § 
3142(c)(2), which provides: “The judicial officer may 
not impose a financial condition that results in the 
pretrial detention of the person.” This language has 
caused great confusion, particularly where the judic- 
ial officer finds that a financial condition is one of the 
least restrictive conditions necessary to assure the 
appearance of the defendant. 18 U.S.C. §3142(c)(1)(B). 
Note that financial conditions are imposable only to 
assure the appearance of the defendant under the 
provisions of 18 U.S.C. §§ 3142(c)(1)(B)(xi) and (xii) 
and are not available for the purpose of protecting 
the safety of any person or the community. 

The Senate Report on section 3142(c) described the 
purpose of the elimination of the use of money bail for 
detention: 


[S]ection 3142(c) provides that a judicial officer may not impose 
a financial condition of release that results in the pretrial deten- 
tion of the defendant. The purpose of this provision is to preclude 
the sub rosa use of money bond to detain dangerous defendants. 
However, its application does not necessarily require the release 
of a person who says he is unable to meet a financial condition of 
release which the judge has determined is the only form of 
conditional release that will assure the person’s future appear- 
ance. Thus, for example, if a judicial officer determines that a 
$50,000 bond is the only means, short of detention, of assuring 
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the appearance of a defendant who poses a serious risk of flight, 
and the defendant asserts that, despite the judicial officer’s 
finding to the contrary, he cannot meet the bond, the judicial 
officer may reconsider the amount of the bond. If he still con- 
cludes that the initial amount is reasonable and necessary, then 
it would appear that there is no available condition of release 
that will assure the defendant’s appearance. This is the very 
finding which, under section 3142(e), is the basis for an order of 
detention, and therefore a judge may proceed with a detention 
hearing pursuant to section 3142(f) and order the defendant 
detained if appropriate. The reasons for the judicial officer’s 
conclusion that the bond was the only condition that could 
possibly assure the appearance of the defendant, the judicial 
officer’s finding that the amount of the bond was reasonable, 
and the fact that defendant stated that he was unable to meet 
this condition, would be set out in the detention order as provid- 
ed in section 3142(i)(1). The defendant could then appeal the 
resulting detention pursuant to section 3145. 


S. Rep. No. 225, 98th Cong. 2d Sess. 16, reprinted in 
1984 U.S. Code and Cong. & Ad. News 3181, 3199. 

Despite this clarification of the congressional pur- 
pose of section 3142(c)(2), some courts have had diffi- 
culty with the language of section 3142(c)(2). See 
United States v. Auriemma, 773 F.2d 1520 (11th Cir. 
1985), and United States v. Orta, 760 F.2d 887, 892 n. 
22 (8th Cir. 1985). 

Other courts have used the above-cited legislative 
history to justify monetary conditions that result in 
detention in certain circumstances. In United States 
v. McConnell, 842 F.2d 105 (5th Cir. 1988), the judicial 
officer imposed a condition that the defendant execute 
a surety bond in the amount of $750,000. The defen- 
dant argued that his assets were frozen in bankruptcy 
and that he could not meet the condition. Accordingly, 
he moved for a reconsideration of the financial condi- 
tion, which, after a hearing, was denied. On appeal, 
the defendant argued that the imposition of a financial 
condition that the defendant could not meet was in 
violation of the Bail Reform Act. The Fifth Circuit 
affirmed the detention of the defendant, citing the 
legislative history. The court also noted that 18 U.S.C. 
§ 3142(c)(1)(B)(xii) lists execution of a bail bond as 
one of the permissible conditions. If the judicial officer 
concludes that a large bond is “an essential part of a 
package of conditions designed to secure a reasonable 
assurance of the defendant’s appearance, and the rec- 
ord contains a reasonable basis for that conclusion, 
the conditions would be neither constitutionally nor 
statutorily infirm.” 842 F.2d at 109. If no other set of 
conditions will reasonably guarantee the defendant’s 
appearance, then the defendant may be detained after 
a hearing pursuant to section 3142(f). See also United 
States v. Jessup, 757 F.2d 378 (1st Cir. 1985), and 
United States v. Gotay, 609 F. Supp. 156 (S.D.N.Y. 
1985). 


Penalities for Offenses Committed While on Release 


Section 3147 of title 18, United States Code, pro- 
vides penalties for persons convicted of offenses com- 
mitted while released under the provisions of the Bail 


Reform Act of 1984. Initially, there was some confu- 
sion as to whether this provision constituted a new 
offense or whether it was a sentencing enhancement. 
By now, it is fairly clear that section 3147 constitutes 
a sentence enhancement provision and not a separate 
offense requiring separate charge and trial. The 
Third Circuit reached this conclusion most recently 
in United States v. Di Pasquale, 864 F.2d 271, 279-80 
(8d Cir. 1988). The court referred to the legislative 
history, which indicates that the provision was de- 
signed as a “penalty in addition to any sentence or- 
dered for the offense for which the defendant was on 
release.” [Emphasis added.] See S. Rep. No. 225, 98th 
Cong. 2d Sess. 34, reprinted in 1984 U.S. Code Cong. 
& Ad. News 3182, 3217. See also United States v. 
Feldhacker, 849 F.2d 293, 299 (8th Cir. 1988); United 
States v. Cooper, 827 F.2d 991, 993 (4th Cir. 1987), 
and United States v. Patterson, 820 F.2d 1524, 1526 
(9th Cir. 1987). 

It is not so clear, however, whether a defendant 
must be specifically warned of his exposure to addi- 
tional penalties under section 3147 at the time of his 
release. Section 3142(h)(2)(A) provides that an individ- 
ual must be advised of the “penalties for violating a 
condition of release, including the penalties for com- 
mitting an offense while on pretrial release.” The 
Fourth Circuit in United States v. Cooper, supra, 
held that a defendant could not receive an enhanced 
sentence under section 3147 unless he was warned of 
the provisions of 3147. The court reasoned that be- 
cause section 3142 requires notice to a defendant of 
the punishment to which the defendant would be 
subject for violating the terms of release, failure to 
warn specifically of the penalties of section 3147 pre- 
cluded prosecution under that section. 

The Third Circuit, in United States v. Di Pasquale, 
supra, disagreed, holding that the notice require- 
ments of 18 U.S.C. § 3142(h) do not apply to the 
enhancement provisions of section 3147. Had Congress 
intended that lack of notice would preclude prosecu- 
tion under section 3147, it would have included sucha 
provision in that section. In fact, the legislative history 
indicates that Congress did not intend lack of notice 
to preclude a prosecution for bail jumping under the 
provisions of section 3146. S. Rep. No. 225, 98th Cong. 
2d Sess. 25, reprinted in 1984 U.S. Code Cong. & Ad. 
News 3182, 3208. The same reasoning applies to penal- 
ties under section 3147.The Eignth Circuit seems to 
be in accord. See United States v. Feldhacker, 849 
F.2d at 299. Nonetheless, it would appear that the 
better practice would be to include such notice so as 
to avoid problems. 

It has been urged by some that a conviction for 
failure to appear under the provision of 18 U.S.C. § 
3146 may give rise to an enhancement by operation of 
section 3147. This interpretation would, in effect, 
provide for an automatic enhancement to the penalties 
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set out in section 3146(b). There is no case law indicat- 
ing that such an enhancement is permissible, and it 
seems unlikely that Congress intended such a result. 
The Senate Report described the purpose of section 
3147 as follows: 


Section 3147 is designed to deter those who would pose a risk to 
community safety by committing another offense when released 
under the provisions of this title and to punish those who indeed 
are convicted of another offense. This section enforces the self- 
evident requirement that any release ordered by the courts 
include a condition that the defendant not commit another 
crime while on release. Given the problem of crime committed 
on pretrial release this requirement needs enforcement. 


See S. Rep. N. 225, 98th Cong. 2d Sess. 34, reprinted 
in 1984 U.S. Code Cong. & Ad. News 3182, 3217. 

The provision, therefore, was designed to create a 
strong sanction for failure to comply with the require- 
ment that the defendant not commit another offense. 
The extra sanction is not required in the case of a 
failure to appear, since such sanctions are set out in 
section 3146. There appears, therefore, to be an am- 
biguity in the interpretation of sections 3146 and 
3147. In the face of an ambiguity in a statutory sen- 
tencing provision, the “rule of lenity” articulated in 
Bifulco, v. United States, 447 U.S. 381 (1980), requires 
an interpretation of the provision in the light most 
favorable to defendants. Accordingly, it seems likely 
that a section 3147 enhancement would not be appli- 
cable by reason of a bail jumping conviction under 
section 3146. 


Confidentiality 

Although section 3153(c) of title 18, United States 
Code, clearly provides that pretrial services informa- 
tion is to be used only for the “purposes of bail deter- 
mination and shall otherwise be confidential,” pre- 
trial services officers continue to be asked for such 
information for other purposes, including use by the 


Government in the prosecution of the subject of the 
information or others. There is, unfortunately, very 
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little case law interpreting the limits of confidential- 
ity requirements of section 3153(c) and the regulations 
promulgated thereunder. These requirements were 
recently noted in United States v. Meeks, 857 F.2d 
1201 (8th Cir. 1988), but only to support the court’s 
decision not to admit results of pretrial urinalysis, 
which the court had already determined were not 
relevant under Federal Rule of Evidence 404(a)(1). 
In United States v. McLaughlin, 777 F.2d 388, 392 
(8th Cir. 1985), however, the court discussed the con- 
fidentiality provisions in more detail. There, pretrial 
services information had been introduced at trial for 
purposes of impeachment. The court held that the 
information was not barred under the provisions of 
Miranda v. Arizona, 384 U.S. 436 (1966), but noted 
its concern that the information seemed to have been 
introduced in violation of 18 U.S.C. § 3153(c). The 
defendant had not objected to its use on those grounds. 


In drafting the pretrial services statues, Congress recognized 
that the interviews would take place before trial, and was duly 
sensitive to the conflicts defendants would face as a result 
. . . . It thus included in the statute a requirement that infor- 
mation obtained in the course of a pretrial services interview 
“shall be used only for the purposes of a bail determination and 
shall otherwise be confidential.” 18 U.S.C. § 3153(c)(1) (1982). 
The information, Congress states, “is not admissible on the 
issue of guilt in [the principal] criminal proceeding . . .” 18 
U.S.C. § 3153(8)(1982). We need not further pursue whether 
under the statutes the information properly may be used for 
impeachment purposes. However, we do have concerns that the 
congressional intent as expressed in the confidentiality require- 
ment may be transgressed when the government uses infor- 
mation obtained during the pretrial services interview for pur- 
poses unrelated to pretrial detention or release. See H.R. Rep. 
No. 792, 97th Cong., 2d Sess. 8, reprinted in 1982 U.S. Code 
Cong. & Ad. News 2394, 1394-95. (777 F.2d at 392). 


As indicated, the court did not reach the issue of 
use of pretrial information for impeachment pur- 
poses. Many of the requests that pretrial services 
officers receive appear to be for the purpose of im- 
peachment by the Government. Until this issue is 
clarified in the case law, the statute should be strictly 
read to prohibit the disclosure of pretrial services 
information for that purpose. 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


“Prosecutorial Waiver: Case Study of a Question- 
able Reform,” by Donna M. Bishop, Charles E. 
Frazier, and John C. Henretta (April 1989). This 
article examines the concept of prosecutorial waiver 
in Florida, a highly controversial process which al- 
lows prosecutors to choose whether to initiate proceed- 
ings in juvenile or criminal court. 

Sharp criticism of prosecutorial waiver statutes 
was predicated on fear that the process would be 
abused, that some youths who might respond to thera- 
peutic interventions would not be afforded the oppor- 
tunity and, instead, could be confined with adults 
under circumstances that may have decidedly nega- 
tive effects and, most importantly, it signals a funda- 
mental shift away from the parens patriae philosophy 
that is the cornerstone of the juvenile court. 

The study is divided into three parts. First, is an 
analysis of the records, exploring the impact of 
changes in the law on transfer trends and practices. 
Second, is a report on the results of interviews con- 
ducted with prosecutors responsible for making the 
decision. Third, the study examines individual case 
data for a 3-year period and describes the character- 
istics of transferred youths and the dispositions of 
their cases. 

The data revealed that the prosecutorial waiver 
statute afforded prosecutors extraordinary power 
without guidance for the exercise of discretion. It 
was found also that the cases in which the direct file 
provisions have been utilitized seldom are the serious 
and chronic offenders for whom transfer is arguably 
justified. There were, however, both internal and 
external forces restraining prosecutors from exercis- 
ing prosecutorial waiver. 

The study analysis suggests several reasons for the 
fact that so many arguably inappropriate cases are 
direct filed. First, Florida’s Juvenile Justice Act man- 
dates juveniles charged with capital and life felonies 
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be transferred to Criminal Court by Grand Jury in- 
dictment, thus the most dangerous already have been 
excluded from the waiver process. Second, prosecu- 
tors believed the law change mandated the transfer 
of larger numbers. Third, the closing of training 
schools and secure facilities contributed to increased 
rates of transfer. Finally, the ease with which prose- 
cutorial waiver can be accomplished contributes to 
its use. In a real sense, prosecutorial waiver threatens 
the very existence of a separate justice system for 
juveniles. 


“California’s Juvenile Probation Camps: Find- 
ings and Implications,” by Ted Palmer and Robert 
Wedge (April 1989). This article, an outgrowth ofa 
request by the Chief Probation Officers Association 
of California to evaluate camps, ranches, and schools, 
is the product of a study conducted with 2,800 ran- 
domly selected releasees who were followed for 2 years. 
The goals of the study were: (1) describe the youths 
served by camps and the main features of those facil- 
ities; (2) compare the camps’ youth population with 
other justice system populations; and (3) study camp 
effectiveness with respect to recidivism. 

Using case files, court records, and other official 
documents, several demographic, offense-related and 
personal/social characteristics were identified. Next, 
camp youths were compared with field probationers, 
juvenile hall commitments of 30 days or more, court- 
ordered private placements and institutionalized first 
commitments to the Youth Authority. The third, and 
most complex goal was to study camp effectiveness 
with respect to recidivism. 

Although the camps provided considerable immed- 
iate and longer-term community protection, 65 per- 
cent recidivated during the 24-month followup period 
and 29 percent were committed to State correctional 
institutions. By comparing camps with one another, 
several sets of camp characteristics were found to be 
associated with sizeable reductions in recidivism and 
State commitments. The camps with the lowest recid- 
ivism rates had features such as single living units, 
uniform program assignment, high frequency of work 
activities and academic training and youths were 
present at case reviews. 

Results of this study suggest that planners need to 
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consider risk level and program features as inter- 
related. In general, it is concluded that camps provide 
immediate as well as longer-term public protection. 
Atthe same time, substantial room for improvement 
exists. Camps that wish to reduce the recidivism rate 
for all risk levels combined should try to resemble 
camps that have lower recidivism rates. The final 
implication is that by reducing the recidivism rate, 
fewer youths will be committed to State institutions, 
lessening the need to construct new facilities. 


“The Prison Adjustment of Juvenile Offenders,” 
by Marilyn D. McShane and Frank P. Williams 
III (Apri! 1989). This article compares the prison 
adjustment of juveniles who committed their crimes 
prior to age 17 with those who committed crimes 
between age 17 and 21. 

The current national strategy characterized by a 
hard-line stance against crime has impacted on juve- 
niles as well, particularly those committed to adult 
prisons. Since these younger inmates create special 
problems and costs for prison administrators, it is 
important to analyze both present practices and fu- 
ture ramifications. 

This study compared 55 juveniles with 91 males 
between 17 and 21 years of age to determine adjust- 
ment in the institution. If the hypothesis that juveniles 
have a higher rate of misconduct is accurate, there 
will be direct implications for planning and managing 
programs. After comparing personal characteristics, 
prior record, and sentence length which demonstra- 
ted few differences, an examination of adjustment 
revealed that the juveniles were nearly twice as likely 
to be problem inmates and three times more likely to 
be in the most restrictive custody grades. 

Thus juveniles in prison create very specific man- 
agement problems for prison administrators. As a 
group, they tend to be assaultive, place inordinate 
demands on expensive segregation facilities, and re- 
quire extra security measures. 

The results of this study suggest that early identifi- 
cation and classification is crucial. Second, the cost of 
segregated housing and of the processing of discipli- 
nary actions on already limited staff and resources 
must be recognized and accommodated. Third, the 
initial work assignment given to juveniles is critical. 
In sum, unless attention is given to this group and 
adjustments in programming are not made, we can 
expect demonstrably increased costs of management 
and a high rate of failure. 
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“The Right to Counsel in Juvenile Court: An 
Empirical Study of When Lawyers Appear and 
the Difference They Make,” by Barry C. Feld 
(Winter 1989). Reviewing this journal, for the pur- 
pose of writing this column, has always been personal- 
ly rewarding because the journal’s articles are gener- 
ally of very high calibre. However, it has not always 
been easy. This is because the journal itself is bifur- 
cated, on a vague basis, and is typically ponderous. 
As its name suggests, the journal classifies its articles 
into a primary section on criminal law and a second- 
ary section on criminology. There are also occasional 
sections listed as “Comment” and as “Note.” The prob- 
lem is that the criteria for an article landing in one or 
another section are not clear, at ieast not to the reader, 
especially if one seeks topic or substance as a basis for 
classification. Structurally, one can identify articles 
in the criminal law section as more frequently having 
pages where footnotes take up most of the space. In 
addition, the criminal law section contains articles 
almost exclusively written by lawyers whereas the 
criminology section has contributions from both law- 
yers and others. In any case, the criminology section 
of the journal, despite an increase in the number of 
editorial consultants, has been shrinking (the last 
two issues have had nothing listed under criminology). 

In the opinion of this reviewer, the journal, at this 
point in its career, is seeking a distinction without a 
difference. The present article is a case in point. Based 
on its substance and empirical methods, it could justi- 
fiably be found under the criminology section (non- 
existent in this issue) instead of the criminal law 
section. As a matter of fact, a version of this article 
was presented at the Annual Meeting of the Americar 
Society of Criminology in 1988. It may be time for the 
journal to abandon its internal and ambiguous segmen- 
tation while leaving its name and the Comment and 
Note sections intact. Criminal law and criminology 
are a natural blend and there doesn’t appear to be a 
substantive need for separating them. 

Feld’s article is massive, 161 pages, and it leads off 
with a table of contents that is, in itself, two pages 
long. It is essentially an empirical investigation and 
analysis of juvenile justice in Minnesota in 1986. It is 
replete with statistical descriptions and, as the author 
is a professor of law, lawyerly footnotes abound. The 
findings for Minnesota have significant implications 
for juvenile justice nationwide. Indeed, the disturbing 
questions raised by the author have national relevance 
and provide the reader with a veritable handbook of 
juvenile justice policy issues. 

The springboard for the analysis can be seen as the 
U.S. Supreme Court’s decision Jn re Gault. That land- 
mark decision, guaranteeing juvenile offenders the 
right to counsel, led the way to a “criminalized” juve- 
nile court where procedural formality in pursuit of 
due process has displaced informal procedures aimed 
at providing individualized treatment to the offender. 
Deed rises above need in the present-day juvenile 
court and justice or fairness supersedes the traditional 
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welfare orientation. That’s the theory at least. Using, 
as a pivotal factor, the presence or absence of counsel 
in juvenile court proceedings, the author found a 
number of anomalies. Although presence of counsel 
is a good indicator of a formalized court, there are 
great variations in presence of counsel even in asingle 
jurisdiction. Moreover, judges tend to impose more 
severe dispositions where defense counsel is extensive- 
ly used. Perhaps because of lingering notions of a 
welfare oriented court, acquittals are not always seen 
as “victories” and it becomes difficult to define what 
an effective defense counsel is in a juvenile court. 
Questions are raised in regard to political, social and 
legal variables which seem to influence whether a 
court pursues a due process model or a welfare model. 
Nonetheless, the direction of the juvenile court is 
toward due process and, in light of findings showing 
racial, regional, and sex disparities, the author sug- 
gests that it is time to establish guidelines for juvenile 
court sentencing decisions. This does not mean sen- 
tencing young people as if they were adults. The 
common law “diminished responsibility” doctrine 
“provides a conceptual justification for shorter sen- 
tences for juveniles.” Given the punitive potential of 
the present-day juvenile court, the author argue for 
procedural safeguards of which the effective assis- 
tance of counsel is the most notable. 


“The Federal Bribery Statute and Special In- 
terest Campaign Contributions,” by William M. 
Welch II (Winter 1989). Concern about crime and 
corruption in Congress is now probably at a high 
point following a number of recent incidents, involv- 
ing prominent congressmen, which achieved great 
notoriety in the news media. Sex and undue monetary 
gain seem to be the chief vehicles for carrying legisla- 
tors to disgrace. This article, published as Comment, 
deals only with the latter. The author argues for a 
reform of the Federal bribery statute in order to 
inhibit systematic influencing of congressional votes 
by means of campaign contributions, especially those 
of political action committees (PACs). 

The author begins his treatise by trying to show 
evidence that special interest campaign contributions 
do indeed influence the voting behavior of congress- 
men. He does this largely by mounting anecdotal 
evidence quoting statements made by PAC managers, 
political scientists, and by members of congress them- 
selves. He also refers to a couple of statistical studies 
which demonstrate an association between contribu- 
tions and voting. A direct causal relationship is not 
shown and the evidence presented is mainly circum- 
stantial. Part of the evidence problem involves the 
familiar “chicken/egg” issue. Do the legislators vote 
a particular way asa result of specific monetary contri- 
butions or do the specific monetary contributions 
come as a result of an otherwise established voting 
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pattern. Evidence which shows PAC contributions to 
be closely associated with committee assignments 
and chairmanships suggests that it is position rather 
than person that most controls and therefore a pre- 
existent voting pattern is not the primary factor. In 
any case, the evidence brought to bear is not conclu- 
sive but it is certainly persuasive. There can be found 
very few observers of the congressional scene who 
would not concede that campaign contributions are 
designed to influence votes in specific areas and hand- 
somely succeed in so doing. 

Of course campaign contributions are essentially 
legal and it is entirely permissible for constituents to 
generally support legislators and try to influence their 
votes. It is when a quid pro quo situation develops that 
the risk of criminality arises. With criminal intent 
and with money provided in return for a specific vote 
or official act, the crime of bribery begins to take 
shape. However, there is also the factor of receiving 
money for oneself. PACs contribute to campaign 
funds so that a congressman who assigns received 
money to asegregated campaign fund is able to pres- 
ent an appearance of not having received it for “him- 
self.” 

The seminal case which makes the distinction be- 
tween legitimate and illegitimate campaign contri- 
butions is United States v. Brewster. “Under Brew- 
ster, as long as the Congressman obeys the law and 
the campaign committee does not constitute the alter 
ego of the congressman, the congressman is safe from 
conviction” under the Federal bribery statute. The 
situation allows for many opportunities for corrupt- 
ion. Individual citizens or small groups of citizens 
representing a particular congressman’s constituency 
are overshadowed by the powerful influence of weal- 
thy and nationally organized PACs. 

The author proposes that the Federal bribery stat- 
ute be reformed in such a way as to regulate the use of 
undue or excessive influence while preserving its 
constitutionality under the first amendment. Fore- 
most in reform would be removing the campaign 
contribution exception in the statute. Also eliminated 
in reform would be the quid pro quo requirement, in 
order to get at the aspect of “excessive influence.” 
Finally, the author proposes a factor analysis test 
which would define the criminal intent requirement 
as being satisfied when PACs are “most highly moti- 
vated to influence congressmen” and “when a con- 
=ressman is most susceptible to being influenced.” 
PACs are most highly motivated when an attempt is 
made to address narrow, parochial policy concerns. “Con- 
gressmen are most susceptible to being influenced 
when an election is imminent and the issue is not 
highly relevant or visible to a congressman’s constit- 
uency.” 
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“Financial Restitution: Toward an Evaluable 
Program Model,” by Joe Hudson and Burt Gala- 
way (January 1989). Offender redress to crime vic- 
tims in the form of restitution has become a popular 
alternative measure in the justice system. The popu- 
larity of this measure may, however, mask the com- 
plexity of substantive issues needing to be addressed 
in the design and implementation of viable restitution 
programs. Restitution has been recognized by stan- 
dard-setting bodies and legislatures in the United 
States and Canada, where it is seen as more severe 
than probation, though less severe than incarceration. 
Two major sets of design and implementation issues 
confront any restitution program: (1) substantive and 
procedural legal issues that include limitations upon 
who may be considered a victim for restitution pur- 
poses, defining the offense and type of losses for which 
restitution may be ordered, fixing the amount and 
conditions of restitution orders and noncompliance, 
and default conditions and (2) questions about the 
purposes or objectives to be accomplished by restitu- 
tion, the role of crime victims, and whether the sanc- 
tion should be the sole penalty or should be used in 
conjunction with others. A search of the literature 
identified 27 evaluations of restitution programs, all 
completed since 1975, most in the United States and 
some in Canada and the United Kingdom. Rarely do 
these studies present clear descriptions as to how the 
restitution programs operated nor aclear evaluation 
of the results. The shortcomings in these evaluations, 
along with weak research designs, have resulted in 
learning only a modest amount about the programs 
and little about their accomplishments. In an effort 
to learn more, the authors made a detailed study of 20 
restitution programs in a variety of jurisdictions. 
Program inputs, activities and outputs, and outcomes 
are presented. The matter of restitution program 
outcomes raises several issues, (1) outcomes are per- 
ceived as benefitting offenders, victims, or the justice 
system, but without prioritizing these presumed ben- 
efits, (2) statements of objectives or outcomes gener- 
ally refer to a total program without referring specif- 
ically to restitution alone, and (3) the presence of 
restitution and nonresitution in any particular juris- 
Giction results in conceptual fuzziness as to how these 
activities relate to each other and to the outcomes. 
Obviously, there are many questions that need to be 
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answered regarding restitution. There is need for 
disciplined thinking about the essential questions to 
be asked, measurement priorities, and elements of 
program theory to be examined. 


“The Seriousness of Crime in Frederiction, New 
Brunswick: Perceptions Toward White-Collar 
Crime,” by Colin Goff and Nancy Nason-Clark 
(January 1989). Criminologists have argued through- 
out the 20th century that the public is indifferent to 
white-collar crime. However, recent high profile 
white-collar crimes in Canada and the United States 
raise the possibility of changes in the public’s percep- 
tions of such violations. This study was undertaken to 
determine how Canadians perceive the seriousness of 
white-collar crime and how these perceptions com- 
pare with those held by Americans. To accomplish 
this, they replicated in Fredericton, New Brunswick, 
two American studies, (1) Rossi, Waite, Bose, and 
Berk: “The Seriousness of Crimes: Normalizing Struc- 
ture and Individual Differences,” American Sociolog- 
ical Review, Vol. 39, 1974, which was a study of this 
problem in Baltimore, Maryland, and (2) Cullen, 
Link, and Polanzi: “The Seriousness of Crime Revisit- 
ed: Have Attitudes Toward White-Collar Crime 
Changed?,” Criminology, Vol. 20, 1982, which was a 
replication of the study in Macomb, Illinois. Question- 
naires were mailed to 367 residents of Fredericton 
requesting responses as to seriousness of 140 crimes 
on a 9-point scale ranging from 1 (not serious) to 9 
(extremely serious). The crimes were arranged in 10 
categories ranging from murder to crimes against 
order, such as loitering and disturbing the peace. Of 
the 117 questionnaires returned, 115 were usable. 
Fredericton residents ranked 26 crimes below 5 on 
the 9-point scale, while both American studies ranked 
only 10 offenses as less serious than 5 on the 9-point 
scale. White-collar crimes that threaten or involve 
physical harm or death are considered to be serious, 
such as selling contaminated food, manufacturing 
and selling harmful drugs, causing the death of a 
tenant by not repairing faulty heating equipment, or 
selling defective used cars that cause injury or death 
in an accident resulting from the defects. White-collar 
crime is perceived by the Canadian sample as less 
serious than the Americans and shows a generally 


indifferent attitude toward white-collar crimes with | 


the exception of those that involve violence and phys- 
ical impact. 


“Offense Comparisons Between Mentally Dis- 
ordered and Non-Mentally Disordered Inmates,” 
by Jose’B Ashford (January 1989). This study com- 
pares the offense, the history of violence, and the 
criminal history characteristics of mentally disorder- 
ed and nonmentally disordered inmates in the urban 
jail system of Maricopa County (Phoenix), Arizona. 
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Rather extensive literature on this topic indicates 
that since the deinstitutionalization movement began 
in Canada and the United States, many mental pa- 
tients are in prisons and jails, which has resulted 
from the criminalization of forms of behavior previ- 
ously treated in the mental health system. The data 
reported in this study came from random samples of 
the psychiatric and classification files in the Maricopa 
Country Jail System during the period of October 1 
through December 31, 1984. There were 269 inmates 
in the final psychiatric sample and 375 inmates select- 
ed from the classification files. The psychiatric pa- 
tients were divided into 82 who were “severely dis- 
ordered” and 212 who were “mentally disordered.” 
The offenses for which the inmates were divided into 
nine categories of seriousness ranging from technical 
probation or parole violation or immigration hold to 
violent felonies like murder, rape, and robbery. The 
“criminal history” classifications were none, juvenile, 
minor, moderate, and serious. Statistical analysis 
indicated that “severely disordered” inmates were 
charged with more violent felonies, thefts, and minor 
crimes than the nonpsychiatric sample from the clas- 
sification files. The “severely disordered” group and 
the “mentally disordered” group both had signifi- 
cantly more extensive criminal history than did the 
nonpsychiatric classification group. A review of liti- 
gation in Arizona suggests that, unlike Canada, the 
jail system in Arizona has had a history of problems 
implementing the deinstitutionalization movement 
and it is possible that some individuals who would 
have been civilly committed in Canada are being 
arrested for crimes in Arizona. It becomes obvious 
that the frequency with which mentally disordered 
inmates are charged with violent crimes is relatively 
high. Consequently, they are in need of more relevant 
programming for treatment. The results of this study 
tentatively suggest that there is need for further 
research on issues surrounding the relationships be- 
tween serious mental disorders and criminal con- 
victions. 


“Native Inmates: Institutional Response, Risk, 
and Needs,” by James Bonta (January 1989). Na- 
tive offenders (Indians) are over-represented in Can- 
ada’s jails and prisons. There are two competing ex- 
planations for this fact. One explanation is that Na- 
tives are differentially treated by criminal justice 
agencies and the second explanation is that Natives 
have nonracial attributes that place them at risk for 
criminal behavior. There has been little research on 
this problem. This study approached the problem by 
administering a risk/need assessment instrument, 
the Level of Supervision Inventory (LSD), to 52 Na- 
tives and 74 non-Natives at three jails in Northern 
Ontario at North Bay, Haileybury, and Monteith be- 
tween December 1983, and May 1985. In addition, 
the Wide Range Achievement Test (WRAT) was given 


to 95 inmates to test reading ability. Information on 
the inmates’ behavior while incarcerated was avail- 
able from the Ministry’s Adult Information System 
(AIS) and was used as a followup study for 119 in- 
mates. The rate of reincarceration 1 year after release 
was included in the followup study. At sentencing, 
there was no difference between Natives and non- 
Natives and the courts showed no racial bias in dispo- 
sitions. Institutional classification begins when a coun- 
selor reads the file and recommends placement in the 
program, which is reviewed and generally accepted 
by main office personnel. There were no noticeable 
differences between the groups in security classifica- 
tions, treatment recommendations, or length of con- 
finement. No statistically reliable differences appear- 
ed in institutional behavior. The Level of Supervision 
Inventory (LSI) results showed that Financial Diffi- 
culties and Accommodation Needs predicted parole 
violation and reincarceration for non-Natives but not 
for Natives. On the other hand, Alcohol and Drug 
Abuse Problems and collateral interview data pre- 
dicted reincarceration for Natives but not for non- 
Natives. For both groups, then the LSI predicted 
misconduct, parole violation, and reincarceration 
through different factors. Reading scores were pre- 
dictive of reincarceration for non-Natives, but not for 
Natives. Race was not a factor in adjustment or mis- 
conduct. Only the LSI provided any explanation for 
variance or reincarceration. Counseling around issues 
of inadequate accommodations and financial difficul- 
ties may be worthwhile for non-Natives, but not for 
Natives. Further research and replication of these 
results appear to be needed. 


“Les fondements de la métrique pénale,” by 
Pierre Tremblay (April 1989). This study is a pub- 
lic survey of case sentencing in which perceptions of 
severity of different kinds and levels of penalties were 
collected together with the magnitude of punishment 
techniques estimated for the offenses. Several pre- 
vious studies were reviewed in which penalties were 
ranked according to severity, such as 0.1 point for a 
suspended sentence, 1.2 points for probation less than 
3 years, and the metric measures of severity reached 
50 points for imprisonment for more than 10 years. 
The study was in three steps, (1) exploring the percep- 
tion of severity and factors related to it, (2) examining 
the coherence and rationale involved together with 
any incoherences, and (3) reviewing the rate of change 
at the different levels of severity of punishment. A 
sample of 299 persons representing the French popu- 
lation in Montreal between 18 and 65 years of age was 
selected. A questionnaire containing five criminal 
cases and a scale of 0 to 100 to estimate severity of 
punishment was processed by this sample. The vari- 
ability between the judgments of severity among the 
sample was considerable. Even so, there was also 
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considerable coherence. The judgments in the sample 
as they related to others tended to be consistent, but 
the distance between subgroups in the sample was 
apparent. The primary characteristic of the scale of 
judgments of severity was the extent of individual 
differences within the context of the penal sanctions 
of community-based corrections, probation, and im- 
prisonment. Lesser punishments were considered to 
be “marginal” when compared with imprisonment. 
There is some overlapping in that a long probation or 
community-based penalty may be considered equiva- 
lent to a short period of confinement in jail or prison. 
What a given penalty is worth in relation to other 
types of punishment from the public’s point of view 
are established and compared on exiting legal ex- 
change rates. The judgments of penal severity do not 
emanate from simple intellectual evaluation, but from 
the total value system developed by the personality. 
These judgments have different strengths and differ- 
ent levels of reaction. For example, a “traitor” or a 
sex offender is viewed differently from a burglar or 
robber. It is possible that our unrecognizable atti- 
tudes or misappreciation of the importance of equiva- 
lent justice has led to the complexity involved in the 
confused problem of metric penal responsibility and 
wide variations in case sentencing. 


“Description and Assessment of a Crisis Consul- 
tation Program in a Youth Detention Centre,” by 
Alan W. Leschied, Gary W. Austin, and Eric Riley 
(April 1989). Youths who enter a detention center 
while before the court are in a critical point in their 
lives. Child-care providers in youth correctional 
centers face the task of serving a very challenging 
and needy group of residents. Increasing demands 
for detention services caused by the application of 
due process to youth has lengthened the time of court 
processing, the civil rights movement has shifted the 
focus from treating disturbed antisocial youths to 
simply detention, and there is a recent tendency to 
use more “sentencing” than rehabilitative disposi- 
tions. In 1981, the superintendent of the London 
(Ontario) Detention Centre for Youth recognized the 
need for consultation and assistance with the behavior 
of some of the Centre’s more disturbed youth. An 
agreement was negotiated between the Centre and 
the Family Court Clinic (FCC), a community chil- 
dren’s mental health clinic to provide psychologists 
on a 7-day per week, 24-hours-per-day rotational 
basis. At the beginning of the program, there were 
approximately 350 admissions per year of 12- to 15- 
year-old youths, accounted for by about 250 individ- 
uals. The Centre staff was able to manage the majority 
of residents in their care. The FCC was called mostly 
for depression, self-abuse, suicidal threats, and unman- 
ageable aggression. Over the 6-year period, 1982- 
1988, the clinic responded to 87 calls involving 56 
different youth. The second part of the study was to 
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compare youths referred to the clinic and those not 
referred in order to predict high risk youths. For this 
purpose, a randomly selected nonconsultation group 
(NCG) of 48 was selected for comparison with a con- 
sultation group (CRG) of 48 matched for sex and age 
on delinquency, school, and family history variables. 
Youths in the CRG were more likely to have previous 
experience in a residential treatment center, previous 
Court Clinic Assessment, inpatient hospitalizations, 
and more previous contacts with treatment centers, 
ali significant by Chi 2 analysis. Factors that did not 
distinguish the two groups were family adjustment 
and previous criminal history. Staff of the Centre feel 
more comfortable and able to manage the acting-out 
behaviors of youths better than they can manage 
those who are depressed, suicidal, or self-abusive. A 
training program for staff has aimed at identifying 
high risk youth prior to their entering into crisis. 
Two important points are that custody programs need 
to be better integrated with mental health programs 
and that children’s mental health services need to 
become more knowledgeable of effective programs 
that can reduce the criminal activity of emotionally 
dysfunctional young offenders. 


“A Factor-Analytic Study of English and 
French Forms of a Measure of Attitudes Toward 
Convicts and Ex-Convicts,” by Douglas L. Palmer, 
Serge Guimond, Michael W. Baker, and Guy 
Begin (April 1989). This research (1) examined the 
factor structure of a measure of attitudes toward 
convicts and ex-convicts published in French in this 
periodical in 1980 and (2) compared the factor struc- 
tures of the English translation and the original 
French forms of the measure with regard to their 
equivalence of these attitudes in both cultural groups 
in the bilingual Canadian society. A 16-item version 
of the measure presented in 1980 by Bégin and Cou- 
ture was translated into English. The English form 
was administered to 569 cadets, of whom 396 were 
attending the Royal Military College (RMC) at King- 
ston, Ontario, and 173 were attending various Ontario 
universities. It was also administered to a second 
group of 309 first-year students attending an Ontario 
university. The French form was administered to 
154 francophone cadets at RMC and a sample of 765 
francophone students attending various institutions 
in the province of Quebec. Data collection occurred 
over the period of Spring to Fall, 1986. At the end of 
their classes, students were asked to complete an 
attitude survey form that included a section on atti- 
tudes toward convicts and ex-convicts. The respon- 
dents’ willingness to interact with ex-convicts was 
labelled the “Trust” factor, while attitudes about how 
convicts should be treated by society was labelled as 
the “Punitiveness” factor. There was a high level 
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of congruence of factor loadings across the four sam- 
ples. Two-by-two analyses of variance performed with- 
in both language groups showed that both sex and 
military-civilian status were affected. With regard 
to sex, no significant differences were found in the 
“Trust” factor, but a strong difference was found on 
the “Punitiveness” factor with females showing more 
positive attitudes than males. With regard to military- 
civilian status, civilian students had more positive 
attitudes toward convicts than their military counter- 
parts in “Punitiveness,” while in the case of the 
“Trust” factor, positive attitudes were significant only 
in the French language group. The results of this 
study imply that there is a common structural basis 
underlying attitudes toward criminals in both the 
anglophone and francophone segments of the Cana- 
dian population. 


SOCIAL CASEWORK 


Reviewed by KATHERINE VAN WORMER 


“Engaging the Family of the Schizophrenic 
Client,” by Joseph Walsh (February 1989). Al- 
though biological theories of causation of schizophre- 
nia are generally accepted today, family intervention 
has been a neglected form of treatment with schizo- 
phrenic clients historically. Previously, families were 
blamed for causing the schizophrenia. Today family 
intervention is directed toward helping the families 
cope with the heavy psychological demands of this 
mental disorder. This article provides guidelines for 
engaging the family of the schizophrenic client for 
treatment. 

A basic principle of family engagement is for the 


social worker to invite the family to define their con- 


cerns, then accept these concerns as treatment issues 
without reframing. Seeking information about past 
crises and how they were handled is also helpful. The 
family’s difficult position as caretakers for a sick 
member needs to be acknowledged and supported. 
An understanding of the inevitability of mixed emo- 
tions can promote a positive outcome with family 
members. 


“Female Adolescent Sex Offenders: A Neglect- 
ed Treatment Group.” By sex offense is meant sexual 
abuse of another person, especially a child. The phenom- 
enon of female sex offenders is largely ignored in the 
literature. This article describes situations concern- 
ing adolescents engaging in such aberrant behavior. 


Usually the offense is committed in the course of 
babysitting. 

Initial interviews should focus on developing a 
personal profile of the adolescent including a history 
of emotional instability, social isolation, sexual victi- 
mization and social immaturity. The building of trust 
with the adolescent offender is important. Such an 
adolescent suffers from an extremely poor self-con- 
cept, intense anger and feelings of helplessness. 

The offender, through treatment, needs to assume 
responsibility for the behavior. Successful rehabilita- 
tion depends on the adolescent’s ability to develop 
empathy for the victim. Typically the offender avoids 
calling the victim by name and simply uses the pro- 
noun, he, she, or they. Encouraging the adolescent to 
personalize the victim’s characteristics is an impor- 
tant first step in accepting responsibility for the act. 
Female adolescent offenders require early treatment 
while the cycle of abusive behavior can be stopped. 


“Psychological Changes after the Murder of a 
Significant Other,” by M. Virginia Sprang, John 
MeNeil, and Roosevelt Wright, Jr. (March 1989). 
Survivors of homicidal deaths differ greatly in their 
reaction to death from individuals who grieve the loss 
of a loved one who died nonviolently. Mourning for 
families of murder victims is more profound, more 
lingering and more complex than normal grief. 

The authors of this article discuss psychological 
changes in the family members of a murdered person 
and some of the reasons for these changes. Among the 
unique aspects discussed are the stigma of the murder 
itself, the lack of support given the bereaved family, 
and the overwhelming sense of guilt. This population, 
moreover, is victimized by the criminal justice system 
which often prolongs their grief resolution for years. 
The victim’s family needs a great deal of support 
after an experience such as murder. 


“Group Work with Gay Men with AIDS,” by 
Richard Gambe and George Getzel (March 1989). 
This article offers a phase approach to conducting a 
therapy group with men afflicted with AIDS. In the 
beginning phase, the group leaders need to establish 
trust. They need to be prepared to address the ques- 
tion of their own sexual orientation and why they 
have chosen to work with gay men with AIDS. During 
the middle phase of treatment discussions often center 
on medical procedures and experimental drugs. 
Group members are helped to explore areas of conflict 
within the group and connections are made to their 
lives outside the group. During the ending phase, 
group bonding deepens and members reach out to 
one another. There is an ending in the sense that 
members witness their diminished numbers while 
new members enter the group from time to time. 
Such group work is emotionally demanding but an 
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important step in pioneering humanitarian social in- 
novations. 


“Children Exposed to Wife Abuse: An Interven- 
tion Model,” by Susan Wilson, Sheila Cameron, 
Peter Jaffe, and David Wolfe (March 1989). This 
article devotes attention to children who witness 
violence between their parents. The focus of the iriter- 
vention model presented in on prevention and educa- 
tion. The program is designed to help children develop 
adaptive responses to experiences they have encoun- 
tered and develop coping techniques for future situa- 
tions. Group sessions are conducted for the children, 
run by a male and female team. Session one builds 
trust and discusses the family secret. Labeling feel- 
ings is the subject of session two. Later sessions deal 
with anger, self-concept, not taking responsibility for 
the parents’ violence, and understanding family vio- 
lence in general. 


“From Consultation to Therapy in Group Work 
with Parents of Cultists,” by Arnold Bloch and 
Ron Shor (April 1989). The focus of this article is on 
the parents of children who have been brainwashed 
and manipulated by cult groups. Problems facing the 
families are traumatic loss of the child, intrusion of 
an external source upon family functioning, and need 
for renewed sense of control. 

The parents’ reaction is a mixture of anxiety, guilt, 
anger, and sadness. Parents of cult members experi- 
ence a grieving process as a result of the loss of hopes 
and dreams regarding their child. The group process 
was centered around the goals of alleviating guilt 
feelings, showing the parents they are not unique nor 
were their reactions unique, and offering advice in 
coping with the situation. The group experience pro- 
vided essential information, support, and greater in- 
sight regarding themselves and their relationships 
with their children. 


“The Use of Self-Disclosure by Professional So- 
cial Workers,” by Sandra Anderson and Deborah 
Mandell (May 1989). This article is summarized 
because of its relevance in the corrections field: To 
what extent should the corrections worker reveal 
personal information about himself/herself? What 
are the advantages of self-disclosure and what are 
the risks? 

The professional’s use of self-disclosure is affected 
by his/her theoretical orientation including the de- 
gree of distance desired in the relationship. The sup- 
porters of self-disclosure argue that it strengthens 
rapport, enhances client trust, and increases client 
disclosure. 

Guidelines for effective disclosing of personal infor- 
mation about the worker are: 

© Do not shift the focus from the client to the 

therapist. 
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Use moderation. 

e Be responsive to subtle social cues and vary 
amount and type of self-disclosure accordingly. 

@ Give a balanced view of yourself; don’t focus on 
incompetence. 


AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“Changing Patterns Among Homeless and Run- 
away Youth,” by Paul G. Shane, ScD., M.P.H., 
M.S.W. (April 1989). The author observes that while 
homeless and runaway children and adolescents are 
not peculiar to our era, we do seem to be in the midst 
of a major surge in the numbers of these young people. 
the Department of Health and Human Services and 
the National Network of Runaway and Youth Ser- 
vices both estimate an incidence rate per year of 
between three-quarters of a million and two million . 
runaways and of about a half a million homeless 
youth in the United States. Current concern about 
runaways dates from the late 1960’s when there was 
a perceived increase in running away related to the 
“flower children.” At that time it was felt that run- 
aways had left homes and families to which they 
could have returned. By the late 1970’s we were begin- 
ning to recognize that there were homeless youth who 
had been “left” by their families and homes. Such 
youth are characterized as “throwaway,” castaway,” 
or “pushout,” and “system kids.” In recognition of 
these changes, the Runaway Youth Act, which was 
enacted in 1974, was subsequently renamed and 
amended in 1980 as the Runaway and Homeless Youth 
Act. In 1984 it was changed to the Missing, Runaway 
and Homeless Youth Act. 

We now know that homeless youth come from all 
socioeconomic strata, racial and ethnic groups, and 
kinds of families. However, they are most likely to 
come from female-headed, single-parent, or reconsti- 
tuted families with many children, particularly step- 
siblings. Families with multiple problems, particular- 
ly those with high levels of conflict or sexual abuse, 
tend to predominate. Among the problems related to 
the displacement of youth are: economic adversity, 
substance abuse, overcrowding, impending or actual 
divorce or separation, remarriage, relocation, and 
the death of a resident relative. Abuse, neglect, and 
rejection of the young person by one or both of the 
parents often occurs. 

In this study, the author looked at 536 clients of 
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seven agencies serving homeless, missing or runaway 
youth in New Jersey during the last 6 months of 1985. 
Less than one-third of this sample were classed as 
runaways. Homeless youth constituted three-fifths, 
of which those in the mutual consent and throwaway/ 
abandoned categories each formed one-fifth. The miss- 
ing were 1/20th of the sample, and of this group about 
85 percent were abducted. It is significant that less 
than 40 percent of the sample came from two-parent 
families, either intact or reconstituted. Approximate- 
ly one-third had a substitute parent of one sort or 
another, while 35 percent came from one-parent fam- 
ilies. The sample shows a higher-than-average inci- 
dence of female-headed, one-parent families. There 


was a high level of family conflict and poor parent- 
child relationships reported amongst the families of 
these young people. Perhaps the most significant find- 
ing was that only one-third of these youth were able to 
return home at the closure of service. Another third 
needed some form of institutional support, either fos- 
ter care, a group home, or an institution. One-eighth 
ran away, and the rest had some other outcome. Thus, 
the goal of returning homeless and runaway children 
to their homes is seen to be realistic in only a minority 
of cases. In closing, the author recommends compre- 
hensive corrective and preventive programs to deal 
with this major social problem. 


| = 


Your Bookshelf on Review 


EDITED By J. E. BAKER 
Federal and State Corrections Administrator, Retired 


The Guide for Developing 
and Assessing Programs 


Evaluation Research and Decision Guidance: For 
Correctional, Addiction Treatment, Mental Health, 
Education, and Other People Changing Agencies. By 
Daniel Glaser. New Brunswick, New Jersey: Trans- 
action Books, 1988. Pp. 244. $34.95. 


It is not an uncommon occurrence for administra- 
tors of organizations to begin programs or adopt strate- 
gies without giving sufficient thought to scientifically 
measuring outcomes of these initiatives as time prog- 
resses. Daniel Glaser’s latest effort, Evaluation Re- 
search and Decision Guidance, is designed to serve as 
a guide to avoid this error and to promote better 
program development. In a brief introductory para- 
graph, Glaser clearly, concisely, accurately describes 
the purpose of this text: 


This book is for organizations that try to change people. Prisons, 
probation offices, treatment centers, hospitals, clinics, and 
schools, for example, have clients deerned criminal, delinquent, 
addicted, psychotic, retarded, or simply undereducated. They 
try to help these people merit such labels as reformed, educated, 
trained, or minimally, improved. Such an accomplishment is 
often called rehabilitation, treatment, instruction, or simply 
assistance. How well do they do it? That is the question that 
evaluation research is designed to answer. How can they know 
what decision will probably be the most effective for the achieve- 
ment of their goal? That is the concern of scientific decision 
guidance. These are the two types of activities with which this 
book is concerned. 


The remainder of the text is dedicated to achieving 
the author’s objectives. The reader will not be dis- 
appointed. 

Chapter 1, while brief, provides a thorough over- 
view of the book. Found in chapter is a discussion of 
the types of evaluations one might encounter or wish 
to employ. The author also emphasizes the need for 
objective assessment of policies and scientific decision 
guidance, a recurring theme found throughout the 
text. 

The next four chapters deal with the evaluation 
process. Addressed in chapter 2 is the identification 
of program goals and how they may be analyzed. The 
author presents a detailed discussion of the different 
types of goals and offers suggestions on how their 
attainment may be measured. A wealth of informa- 
tion is found in chapters 3 and 4, which focus on the 
importance of internal and external validity. Glaser 
defines internal validity as “the accuracy of findings 
on the impact of the treatment variable in the research 
situation,” and external validity as “the accuracy with 


which one can generalize conclusions from a study’s 
setting to other situations.” The author identifies com- 
mon threats to validity. In both chapters he stresses 
the importance of monitoring, also known as process 
evaluation, to maximize internal and external valid- 
ity. Found in chapter 5 is a discussion of program 
cost-effectiveness and how it may be measured. In 
this chapter Glaser points out that significant to the 
success of any program or initiative is the demonstra- 
tion “that the dollar value of an outcome exceeds its 
costs.” This observation is particularly important 
when dealing with and, ultimately, educating policy- 
makers who have limited knowledge of organizations 
which exist to help people. 

Chapters 6 and 7 focus on how decisions are made 
in people changing organizations and issues associ- 
ated with this process. The author distinguishes be- 
tween routine and nonroutine decision guidance and 
how each may be influenced and applied. Glaser pre- 
dicts that “routine decision making based on actuarial 
rather than case study predictions is likely to expand 
in the future” and he offers compelling reasons to 
support this view. The author also presents an over- 
view of the multiattribute utility evaluation and lists 
the benefits derived from this process. 

Edna Erez, an attorney and behavioral scientist, 
supplies chapter 8 of this text, which more than ade- 
quately covers a variety of ethical and legal issues 
encountered in program evaluation. 

The concluding chapter, entitled “Institutionaliz- 
ing More Rational Policymaking,” contains a brief 
summary of the preceding chapters. Also found in 
this final chapter is an analysis on inhouse research 
efforts. 

This was an extremely difficult book to review— 
not because of the writer’s style or the complexity of 
the subject matter—but because the material present- 
ed was overwhelming. While modest in size, this text 
contains a wealth of information of value to practition- 
ers on the development, implementation, and mean- 
ingful evaluation of programs. Glaser’s latest effort, 
which is well referenced, will prove to be an important 
resource to those individuals who are interested in 
the quality of the delivery of human services. 

This text, a significant contribution to the field 
and for which Glaser may be pardonably proud, 
should be viewed as a primer for developing and 
assessing programs. | 


Bryan, Texas DAN RICHARD BETO 
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Probation: Where Now? 


Felony Probation: Problems and Prospects. By Dean 
J. Champion. New York: Praeger, 1988. Pp. 192. $39.95. 


The central thesis in this book is that due to increas- 
ing jail and prison overcrowding, caused by changes 
in sentencing policies, more dangerous offenders are 
being granted probation than previously. Virtually 
every state has revised its sentencing guidelines from 
indeterminate sentencing to a determinate, presump- 
tive, or mandatory sentencing policy; however, the 
majority of states has retained some type of indeter- 
minate sentencing with these changes. Determinate 
sentencing, in most cases, has increased the jail and 
prison population but in many cases has reduced the 
actual prison sentence. 

This trend has resulted in greater use of felony 
probation; greater use of plea-bargaining to elicit 
guilty pleas for a promise of probation; the diminution 
of the importance of presentence reports; increases in 
the use of split-sentencing; greater increases of proba- 
tion caseloads; and less effective probation officer 
/client relations. 

Several types of probation are discussed, namely, 
standard probation, intensive supervision, commun- 
ity-based supervision, home confinement or house 
arrest, electronic monitoring, and shock probation. 
The functions of probation include rehabilitation, de- 
terrence, crime control reintegration, punishment, 
restitution, and reduction of prison/jail overcrowding. 
Champion believes that the most promising alterna- 
tives are intensive supervision and electronic monitor- 
ing, although there is little agreement on the defini- 
tion of intensive supervision. 

More offenders who commit serious crimes are 
now granted probation; previously offenders were 
placed on probation who wouldn’t go to jail or prison 
anyhow. The increased demands placed on probation 
officers do little to improve the public image of proba- 
tion, which suffers from an image of leniency. In 
addition, increasing numbers of probation and parole 
officers are the target of civil and criminal legislation 
from their clientele. Champion questions whether 
the roles and powers of the probation officers have 
been redefined in recent years to handle the changing 
trends. In addition, claims Champion, there is a shift 
in corrections from a philosophy of rehabilitation to 
that of “just deserts” and “crime control” models. 

Probation and parole work is becoming increasing- 
ly dangerous, claims Champion. However, says the 
author, an increasingly educated and more sophisti- 
cated probation officer is emerging that can meet the 
challenges of supervision. Champion also believes that 
probation officers’ roles in community-based inten- 
sive supervision programs will increase in impor- 
tance; he also believes that there will be an increase 
in paraprofessionals and interested community volun- 
teers. However, the author questions whether the 
policy of granting probation to certain low-risk of- 
fenders on the basis of various dangerousness measures 


which have not proven fully reliable raises certain 
legal, moral, and ethical issues related to due process 
and fairness under the law. 

I believe that Champion has emphasized some 
very important issues. In the local probation depart- 
ment where I work, probationers have become more 
dangerous and hostile; caseloads have increased; the 
paper work has become more complicated; there is 
an increased use of intensive supervision and split- 
sentencing; promises through plea bargaining have 
undermined the probation officers’ sentencing recom- 
mendations in felonies. Now the department has shift- 
ed from a rehabilitation to a crime-control model. 
There is an increasing use of firearm training, and 
the emphasis is on the protection of society. In addi- 
tion, the probation department and probation officers 
are subject to legal torts and use legal criteria in their 
work. 

The question I raise is whether the shift is just a 
trend or a permanent philosophy of probation. Case- 
loads have been high historically, and some research 
has found that caseload numbers don’t always affect 
the quality of supervision. Also, I believe that it would 
have been informative if the author compared felony 
probation to misdemeanor probation 

I believe that this book is essential for everyone 
whois interested in corrections and especially in pro- 
bation. The author discusses many research studies, 
compares probation among jurisdictions, analyzes 
legal issues and policies in courts and prisons, and 
discusses important issues, e.g., models in corrections, 
issues of dangerousness, and objective measures of jail/ 
prison overcrowding. One gets from reading this book 
the sense that what is needed is research on the pro- 
cess and quality of probation supervision based on 
the new perceived roles of probation officers and 
recent trends in corrections. 


New York, N.Y. JAMES R. DAVIS 


Addiction Recovery: An Individual 
and Family Affair 


Surviving Addiction: A Guide for Alcoholics, Drug 
Addicts, and Their Families. By Dennis C. Daley. 
Bridgeport, Connecticut: Gardner Press, 1988. Pp. 
252. $19.95. 


A self-described “survivor” of addition within his 
own family, Dennis C. Daley does a tremendous job of 
introducing the reader to the complexities of addic- 
tion and realities of recovery. The author is very 
mucha “pro,” with many years of professional experi- 
ence as a therapist, writer, and educator. The book is 
long but very readable in its short chapter format 
which includes helpful end of chapter summaries, 
excellent real life case histories, assorted vignettes, 
and helpful appendices. 
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Noticing that most books on addiction focus on 
either the addict (the author has no compunction call- 
ing an alcoholic an “addict”) or the family system, 
Daley chooses to try and bring these critical compon- 
ents of the problem together. Without the understand- 
ing of one you cannot hope to fully comprehend the 
other. Written primarily for the person whose life 
has been disrupted by addiction, Daley succeeds in 
uniting the addict with his or her family system. 

Daley succeeds in several other important ways. 
He makes addiction understandable even though he 
cleverly describes it as a complex and multifaceted 
progressive disease process. Recovery must also be 
multifaceted in nature, involving dedicated physical, 
psychological, family, social, and spiritual work. No 
one individual is immune; it can happen to the best of 
us. Abstinence alone is usually not effective recovery. 
Self-help groups like AA and NA for the addict, and 
Al-Anon and Nar-Anon for the family member, are 
critical in the recovery process. Cross tolerance, poly- 
drug abuse, and the abuse of prescription medication 
is touched upon. Relapse prevention and the all- 
important concept of family codependency are topics 
also given adequate space for discussion. Put quite 
simply, the author does not miss a beat; I have men- 
tioned but a small segment of the whole. 

What emerges is an abundance of genuine hope, 
some valuable treatment suggestions, a great many 
resources, a lot of wonderfully practical ideas, and an 
extremely exhaustive analysis of ways to survive the 
disease of addiction. My only criticism is that Daley’s 
comprehensive detail may distract some readers, par- 
ticularly those caught in the early ravages of the 
addiction process. It-may just be too much informa- 
tion too soon. But for the beginning addictions coun- 
selor, social worker, family therapist, or probation 
officer, it is a “must read.” 


Washington, D.C. EDWARD M. READ 


A Saga 


Juvenile Justice: Policies, Programs and Services. 
By Albert Roberts. Belmont, CA: Wadsworth Publish- 
ers, 1989. Pp. 384. $35. 


The American juvenile justice system stands apart— 
a development sui generis. It combines some of the 
best and worst elements of the adult criminal justice 
system and the best and worst elements of parens 
patriaeserving-the-welfare-of-the-child tradition. Juvenile 
Justice: Policies, Programs and Services is not just 
one more overview of the juvenile justice apparatus. 
Instead, this is an important offering that addresses 
contributions of reformers to historical developments 
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(such as the juvenile court and family treatment pro- 
grams); fundamental conceptual issues (such as label- 
ing theory and rehabilitation versus punishment); 
and contemporary approaches (such as juvenile deten- 
tion and wilderness programs). The overriding attrac- 
tion of this book is the joint sociological/treatment 
orientation. 

Albert Roberts, the author/editor has written seven 
of the thirteen chapters. Additionally, he has provided 
a general overview and editorial summaries through- 
out the book. Roberts provides coverage of the juvenile 
justice system in contemporary American society, 
the historical roots of institutionalization and the ju- 
venile court, community strategies and diversion ef- 
forts and finally, wilderness camping experiences 
for juvenile offenders. These chapters are timely, 
well-written and thought-provoking. 

Twodivergent themes emerge from these chapters— 
punishment-oriented policies and programs and re- 
habilitation-oriented policies and programs. Roberts 
shows how, despite the growing acceptance among 
criminologists and politicians today of a punitive 
thrust, the treatment enterprise is still very much 
alive. One slight point of confusion is contained in 
Roberts’ use of the term “status offenses,” defined asa 
separate type of wrongdoing from juvenile delin- 
quency (p. 4) and as a major type of juvenile delin- 
quency (p. 7). However, the confusion derives from 
varying definitions utilized by the different states. 

The chapter on family treatment is unique in the 
juvenile justice literature in its blending of social 
work treatment with corrections work. The signifi- 
cance of the competence level of counselors and clin- 
ical supervision of the staff is emphasized. Innovative 
staffing patterns are described in some detail. These 
patterns include systems theory approaches to home 
treatment, short-term crisis intervention and behav- 
ioral contracting. The impact of family treatment 
innovations is discussed in terms of research findings 
on recividism rates. This chapter is encouraging and 
informative for practitioners in the field. 

Remaining chapters are offered by prominent spec- 
ialists, each writing in his/her area of expertise. These 
chapters nicely complement those of the core of the 
book, perhaps because they were written as original 
contributions for this purpose. Muraskin, in “Police 
Work and Juveniles” handles the legalistic and per- 
sonal aspects of police discretion with juveniles. 
Rubin, in “Juvenile Court Landscape,” examines the 
recent Supreme Court decisions of relevance and looks 
at an array of issues critical to juvenile court policy 
and practice. This chapter is interesting and eloquent. 
Rubin describes the labyrinth that is the juvenile 
court. “By definition,” he concludes, “the juvenile 
court landscape is not a beautiful one.” 
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Frazier’s chapter, “Preadjudicatury Detention” 
looks at the controversial practice of detaining juve- 
niles before formal adjudication to show that too many 
juveniles are detained for too long a time. Binder 
(“Juvenile Diversion”) debates the arguments in favor 
of and against the diversion program for youths. 

Coates’ essay on social work advocacy provides a 
good conceptual analysis although the treatment is 
somewhat overlong. His following chapter, “The 
Future of Corrections in Juvenile Justice,” however, 
analyzes juvenile corrections policy in a refreshingly 
straightforward manner. 

The excellent and original illustrations dispersed 
throughout the body of Juvenile Justice: Policies, Pro- 
grams and Services add to the liveliness of presenta- 
tion. The comprehensiveness of this volume suits it 
ideally for use as a textbook for upper division crim- 
inal justice and social work students. Lacking in the 
text, however, is attention to such issues as racism 
and ethnic variables, international perspectives, and 
addictions work with delinquents. Despite these omis- 
sions, Juvenile Justice is a major contribution to the 
applied fields of criminal justice and social work 
practice. 


Vangseter, Norway KATHERINE VAN WORMER 


A Clinician’s Notebook 


The Adolescent Molester. By William Breer. Spring- 
field, Illinois: Charles C. Thomas, 1987. Pp. 217. 
$34.75. 


This is an interesting and effective book—provided 
the reader understands what it is. in the introduction 
Breer offers a how-to book, “Written by a practicing 
clinician for other such clinicians.”More accurately, 
it is a book by and for psychodynamically oriented 
clinicians with the strengths and weaknesses one ex- 
pects in such works. 

Breer does not propose to review the literature nor 
to provide data in the traditional scientific sense. The 
book is much like a clinical seminar where experi- 
enced clinicians share experiences, offer practical 
hints and speculate on theoretical possibilities. Breer 
has extensive experience working with adolescent 
male molesters in both community and residential 
settings in California and has presented clinical sem- 
inars on the topic. One suspects this book is a compila- 
tion of those presentations. 

The core of the book is Breer’s psychodynamic 
discussion of child molesters. He begins by discussing 
the dynamics of child molesters. He identifies a wide 
range of abusive behaviors and proposes psychologi- 
cal, but not legal, distinctions with treatment and 
prognostic implications. He describes psychodynamic 


links between being a victim, becoming a molester, 
and the ego-dystonic homosexual urges he finds uni- 
versal among molesters. He draws on recent develop- 
ments in ego psychology to speculate on narcissistic 
and borderline features of many molesters. En route 
he discusses other views including those which link 
molestation to motives of control, power and anger 
which he finds lacking. 

Breer briefly discusses assessment of molesters 
focusing on the difficulties involved. He points to 
important sources of information and decisions to be 
made. He favors projective devices for his dynamic 
approach—although others would question relying 
on projectives for predicting explicit behaviors espec- 
ially in legal settings. 

Breer devotes almost half the book to treatment 
suggestions. His program involves a core of dynamic 
group therapy supplemented by individual and fam- 
ily treatment. He describes modifications of tradition- 
al group therapy procedures similar to those used in 
group treatment of drug abusers. He notes common 
themes and issues and describes techniques he has 
used. His description of a series of levels to both 
define and encourage progress in group therapy is 
especially interesting. He describes common issues 
of transference and countertransference. Clinicians will 
find innumerable tidbits of advice gleaned from years 
of trial and error experience in these chapters. 

Once he moves outside the dynamic tradition, Breer 
has less to say. His comments are often limited and 
superficial. For example, his description of family 
systems models focuses on how individual pathology, 
especially of the mother, may be passed on. He has 
little to say about the circular or interactive mechan- 
isms which typify current family systems thinking. 
He notes the utility of cognitive behavioral methods 
but his comments are limited to pointing out (defen- 
sively?) that behavioral therapists also struggle with 
resistance. In fairness such comments are brief diver- 
sions from his central themes but they add little to the 
book. 

Periodically Breer also struggles with some embar- 
rassing realities. We simply don’t know if molesters 
can be treated successfully. Treatment is expensive 
and many areas lack group treatment programs and 
specialized residential facilities. Unfortunately the 
alternatives are equally frustrating. Child molesters 
spread their contagion by recruiting victims who 
may develop into new molesters. Institutionalization 
can simply give molesters easier access to new vic- 
tims. Current social revulsion at child abuse make 
rational discussion of the topic difficult. 

Regarding the first point above, it’s disappointing 
that Breer never really deals with treatment outcome. 
Even in a book making no pretext of being hard 
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science, it would be nice to know his success rate and 
his observations on his successes and failures. 

Stylistically this is an uneven book. At times it’s 
hard to tell where Breer is headed. He rambles into 
side issues. He is on safest ground when he sticks to 
the psychodynamic tradition. Important points are 
not always well developed. Even at a technical level 
the book is uneven. The author uses a variety of footnoting 
styles and does not give references for many of his 
footnoted sources. The brief bibliography provided 
contains errors. 

In summary, this is not a textbook. Professionals 
lacking a psychodynamic clinical background may 
do well to avoid it. It does not focus on “the facts” nor 
attempt to cover the field systematically. The author 
jumps from basic ideas to theoretical speculations in 
a way that can be frustrating and confusing. Indivi- 
duals may take Breer’s more esoteric speculations too 
literally and be led to erroneous conclusions. 

Clinicians will enjoy this book. While it breaks no 
startling new ground, it is full of Breer’s experiences 
and, often sensitive, observations. Clinicians just start- 
ing to work with adolescent molesters can use it to 
avoid pitfalls. Experienced clinicians will be enriched 
by Breer’s insights and speculations. 


Richmond, Kentucky DOUGLAS HINDMAN 


Minnesota’s Sentencing Guidelines 


Structuring Criminal Sentences: The Evolution of 
Minnesota’s am, MA: Butterworth Legal Publishers, 
1988. Sentencing Guidelines. By Dale G. Par- 
ent. StonehPp. 263. 


One of the major reform efforts of the 20th century 
is the move from indeterminate to determinate sen- 
tencing. Dale Parent’s book, Structuring Criminal 
Sentences, documents what is recognized by many as 
the most comprehensive, rational, and effective determ- 
inate sentencing reform to date. Minnesota’s legisla- 
ture, courts, and sentencing commission have demon- 
strated that it is possible to refocus the purposes of 
sentencing, to link sentencing, correctional, and fiscal 
policies, to address the partisan politics that typically 
surrounds crime and sentencing, and to achieve at 
least short-term conformity to the sentencing guide- 
lines derived from such a process. 

Dale Parent was the director of the Minnesota 
Sentencing Guidelines Commission from its inception 
in September 1978 until May 982. In the period of 
time that he was the director, the Minnesota Sentenc- 
ing Guidelines Commission formulated its guidelines, 
gained their approval from the legislature and car- 
ried out the difficult task of implementation. In view 
of the fact the commissions in New York and South 
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Carolina were unable to get such approval and were 
phased out of existence and one in Maine was unable 
to formulate sentencing guidelines, these were major 
accomplishments. 

Structuring Criminal Sentences clearly and 
thoroughly takes the reader through the complex 
tasks that a commission must address, and carefully 
and thoughtfully details the choices that the Minneso- 
ta Commission made and why. In effect, it is a detailed 
primer on the difficult choices that a sentencing com- 
mission must make and a careful and balanced view 
of Minnesota’s decisions. 

Perhaps the strength of the book is that even though 
the author functioned as the director of the commis- 
sion, his portrayal of the commission is thoughtful 
and critically analytical. He carefully takes the reader 
through the background of the guidelines from the 
basic themes of sentencing reform in the 1970's and 
the legislative history of the sentencing guidelines in 
Minnesota, through the policy choices that the commis- 
sion had to make such as ranking offenses, criminal 
history, setting the IN/OUT line, setting lengths of 
incarceration and setting the policy for departures 
from the guidelines. Moreover, he carefully reviews 
the political response and appellate review process 
and the impact of the guidelines on sentencing prac- 
tices and prison populations. But perhaps the most 
important part of the book is Mr. Parent’s thoughtful 
analysis of the guidelines and what they did and did 
not accomplish. It is in this section of the book that the 
author carefully points the way for future commis- 
sions. 

There has been much written regarding the Min- 
nesota sentencing guidelines and the commission that 
created them. For the first time we are treated toa 
thoughtful and thorough analysis by the individual 
that lived with the process and clearly was responsible 
for many of their achievements. Structuring Criminal 
Sentences does overlook one major factor crucial to 
Minnesota’s success as a commission and that is staff 
leadership. Mr. Parent’s insights that emerge in this 
book clearly demonstrate that his leadership was one 
very important reason for the success of Minnesota’s 
Sentencing Guideline Commission. 


State College, PA. JOHN H. KRAMER 


Finding Out the Hard Truth About the 
Hard Core 


Hard-Core Delinquents: Reaching Out Through the 
Miami Experiment. By Seymour Gelber. Tuscaloosa, 
Alabama: The University of Alabama, 1988. Pp. 312. 
$27.95. 


The Miami Experiment traces a 2-year period in 
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the lives of six training school-bound, chronically 
delinquent youths who were provided with an unex- 
pected opportunity for reform: the substitution of a 
combination of intensive supervision and community- 
based programs for their term of incarceration. 

At the center of the experiment was the “master 
counselor”—also a former offender—who was accessi- 
ble to the youths on a 24-hours-a-day, 7-days-a-week 
basis. With all available social and correctional re- 
sources at his disposal, the master was able to launch 
a multifaceted attack upon his clients’ (and their par- 
ents’) social, educational, and vocational needs. 

The youths were examined by teams of social work- 
ers and clinical psychologists. They were treated to 
the widest array of interventions within the scope of 
the juvenile court, including the best foster care and 
group homes, special schools, after-school recreation, 
medical attention for physical problems, and long- 
term wilderness therapy. Their families received life 
skills training. 

New offenses, absconding, and drug use were the 
experiment’s disappointing but recurring outcomes. 
In the final analysis, four youths were sentenced to an 
institution for youthful offenders as a result of new 
offenses committed during their supervision. A fifth 
youth also continued to engage in antisocial activities 
(although such behaviors remained within the con- 
fines of the law). Only the sixth youth appeared to 
have straightened out by the experiment’s end. 

Much of this work resembles a diary; most chapters 
are divided into daily accounts of ths youths’ progress. 
Their story unfolds not only through the eyes of the 
author (Seymour Gelber, the Miami juvenile court 
judge who invented the experiment), but through 
those of the master counselor, the youths and their 
families, social workers, and program staff. In a final 
chapter, the author looks back over the lessons of the 
Miami Experiment and constructively evaluates the 
methods and habits of the contemporary juvenile 
court. 

Among the most insightful of lessons Gelber draws 
from his experience is a recognition of the need for 
greater experimentation with the treatment of depen- 
dent and neglected youths. Like most delinquents, 
nearly all of the youths had been introduced to the 
juvenile court as dependency cases, and nearly all 
had received minimum treatment during this initia- 
tion. Gelber targets the public’s preoccupation with 
crime fighting as the root cause of apathy over the 
merely dependent and neglected: “The public accepts 
dealing with delinquency as a crime fighting need, 
but views helping deprived children as do-gooder 
work by social reformers.” With respect to depen- 
dents, he notes, “no impelling motive to assist pre- 
vails.” 


Hard-Core Delinquents amply documents the tra- 
vails of probation supervision of “difficult” youth, 
and provides a forceful case for early intervention. 
This authentic chronicle of the process and aftermath 
of correctional treatment makes the book useful read- 
ing for persons planning to enter the field of juvenile 
probation or institutions. 


Huntsville, Texas PATRICIA M. HARRIS 


Juvenile Correction Reform 


Juvenile Correction Reform: Two Decades of Policy 
and Procedural Change. By Edmund F. McGarrell. 
Albany, New York: State University of New York 
Press, 1988. Pp. 219. $34.50. 


This compact and well-written volume may be 
profitably read on two levels. It will be of greatest 
interest to those interested in understanding and em- 
pirically studying the process of institutional change. 
In addition, the book provides interesting information 
to those individuals interested in juvenile justice plan- 
ning and policymaking and juvenile justice reform. 
The book is most appropriate for upper division stu- 
dents or graduate students in juvenile justice, correc- 
tions, organizational psychology/sociology, or politi- 
cal science. 

Dr. McGarrell’s thesis is that social reform can be 
best understood within the framework of a theory of 
social reform developed by Miller, Ohlin, and Coates 
(1977). He then sets about testing his thesis by care- 
fully studying the many changes within the juvenile 
correctional system of New York over the last 20 
years through the Miller, Ohlin, and Coates perspec- 
tive. The key question posed by the author is “how 
and why has juvenile justice, particularly juvenile 
corrections, changed during the last twenty years” 
(p. xi). 

The author approaches his task by first describing 
the historical development of American juvenile sys- 
tems with particular attention on the major reform 
agendas witnessed nationwide since the 1960’s (chap- 
ter 1), and then discussing relevant theoretical and 
empirical developments in the study of corrections as 
an “open system,” and also reviewing a number of 
studies of criminal law and correctional policy forma- 
tion (chapter 2). Chapter three presents the theory of 
social reform developed by Miller, Ohlin, and Coates, 
around which the current volume is structured. Also 
reviewed here is the key research questions and the 
methodology employed to test the theory. 

The next four chapters present the findings of the 
study of the New York State juvenile corrections 
system. In these chapters, the system level changes that 
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have occurred in New York State, and the main find- 
ings and the analysis of the change process are discuss- 
ed. These chapters are organized around the tenure 
of the administrators of the State’s juvenile correc- 
tions system from the late 1960's to 1984. The final 
chapter places the study in perspective of national 
contemporary trends in juvenile justice and within 
the broad context of the deinstitutionalization move- 
ment. 

Of particular interest to those interested in the 
empirical study of organizational change is the au- 
thor’s careful focus on rigorous methods in the study 
of qualitative data. Additionally, a key strength of 
the book is the evaluation of the process of organiza- 
tional change over a 20-year time period, which facil- 
itates comparisons between different policy decisions 
and over time, as well as the evaluation of both liberal 
and conservative reforms. 

Insummary, Dr. McGarrell provides a useful mod- 
el for the examination of social reforms within the 
juvenile justice system of New York. The volume is 
particularly appropriate to individuals interested in 
understanding and empirically studying institutional 
change, and secondly, to those interested in juvenile 
justice policymaking and planning. 


Richmond, Kentucky DON BEAL 


Ethics: Right or Wrong 


Ethics in Crime & Justice: Dilemmas & Decisions. 
By Joycelyn M. Pollock-Bryne. Pacific Grove, Cali- 
fornia: Brooks/Cole Publishing Company, 1989. Pp. 
169. $15.75. 


This compact paperback is a first in addressing 
the long-neglected area of professional criminal jus- 
tice ethics. After an initial discussion of various defi- 
nitions of ethics and morals which seem to be used 
interchangeably at times, we are told that it is an 
applied ethics text in which the primary consideration 
is “with how individuals make decisions about right 
and wrong when confronted with difficult choices in 
the course of their professional activities” (p. 5). The 
first half of the book is largely theoretical and philo- 
sophical and the second half addresses practical appli- 
cation in an academic manner. 

In chapter 2 the author presents various perspec- 
tives which can be used to examine ethical decision- 
making, e.g., Immanuel Kant’s categorical impera- 
tive, Bentham’s utilitarianism, egoism, ethical relativ- 
ism, and learning theory. In chapter 4 on “Ethics and 
the Law,” there is a theoretical discussion of consen- 
sus, conflict, pluralism, and liberal-conservative par- 
adigms of society. These early chapters provide the 
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basis of analysis of ethical decisionmaking used in the 
remainder of the book. 

About halfway through the book, the practical 
application of ethics in the criminal justice system 
begins with an examination of law enforcement. Both 
formal ethical codes, as well as the subculture code of 
police ethics, are presented. Police behavior is ex- 
amined by applying previously discussed ethical re- 
view concepts of the categorical imperative, egoism, 
etc., to everyday decisions of police officers and 
administrators. 

The following chapter on the courts focuses on 
defense and prosecution lawyers as well as judges. 
Topics such as discretion, confidentiality, conflict of 
interest, politics, and personal prejudices are covered. 
The corrections chapter is more concerned with sen- 
tencing concepts than with personnel. The personnel 
that are discussed are institutional (security and treat- 
ment) staff. Probation and parole staff are “ignored” 
(p. 150) with the exception of one page. The final 
chapter telis us “How to Make an Ethical Decision.” 
The answers provided are, in part, two checklists for 
making difficult business and public administration 
decisions which, according to the author, can be appro- 
priately utilized by criminal justice personnel. The 
checklists are preceded by philosopher John Rawls’ 
proposal, which the author seems to discard as an 
impractical solution, to determine moral principles 
through inductive logic. A panel of “moral judges” 
would examine “moral issues” (p. 153) and come to 
some conclusion as to what is ethical behavior and 
thus provide us with operational guidelines. The read- 
er is left with this concluding thought: “In the final 
analysis, when one has to make a difficult decision 
about a moral issue, although one has recourse to 
value systems passed on by family and advice and 
counsel from friends and colleagues, ultimately the 
decision made is a personal one” (p. 157). 

As a probation and parole practitioner, I found it 
disappointing that community corrections, and especi- 
ally probation and parole, was virtually totally ignor- 
ed. Approximately 75 percent of those under correc- 
tional sanction are under community corrections su- 
pervision, and yet there was no explanation given for 
this major deficit in a comprehensive coverage of the 
crimina! justice system. While this text would be 
useful for college level criminal justice courses, I 
don’t believe that it will be of much help to criminal 
justice practitioners who are searching for answers 
in this important area of operational ethics. 


McAllen, Texas PAUL W. BROWN 


Books Received 


Before It’s Too Late: Why some kids get into trou- 
ble—and what parents can do about it. By Stanton 
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E. Samenow, Ph.D. New York: Times Books, 1989. 
Pp. 206. $17.95. 


Burnout in Probation and Corrections. By John T. 
Whitehead. New York: Praeger Publishers, 1989. 
Pp. 176. $39.95. 


Coping: Maladaptation in Prisons. By Hans Toch 
and Kenneth Adams, with J. Douglas Grant. New 
Brunswick, N.J.: Transaction Publishers, 1989. Pp. 
288. 


Deviance and the Family. Edited by Frank E. 
Hagan and Marvin B. Sussman. Binghamton, N.Y.: 
The Haworth Press, Inc., 1988. Pp. 176. $34.95. 


Drug Abuse: An Introduction. By Howard Abadin- 
sky. Chicago: Nelson-Hall Publishers, 1989. Pp. 335. 
$24.95. 


Drunk Driving: An American Dilemma. By James 
B. Jacobs. Chicago: The University of Chicago Press, 
1989. Pp. 259. $39.00. 


Jail Management and Liability Issues. By Dale K. 
Sechrest and William C. Collins. Miami, Florida: 
Coral Gables Publishing Co., Inc., 1989. Pp. 213. 


Making a Leadership Change: How Organizations 
and Leaders Can Handle Leadership Transitions Suc- 
cessfully. By Thomas North Gilmore. San Fransisco: 
Jossey-Bass Publishers, 1988. Pp. 279. 


Pardons: Justice, Mercy, and the Public Interest. 
By Kathleen Dean Moore. New York: Oxford Univer- 
sity Press, 1989. Pp.271. $22.95. 


Probation Law and Practice in Texas. By Rolando 
V. Del Carmen, Betsy Witt, Thomas Caywood, and 
Sally Layland. Huntsville, Texas: The Texas Crimin- 
al Justice Center, Sam Houston State University, 
1989. Pp. 121. $7.50. 


Professor Daniel J. Freed of the Yale Law School 
has joined Federal Probation’s advisory committee. 
A graduate of Yale University and the Yale Law 
School, Professor Freed has served as director of the 
Law School’s Criminal Sentencing Program since 
1988. Other positions held at the School were director, 
Clinical Program (1962-72), and director, Daniel and 
Florence Guggenheim Program in Criminal Justice 
(1972-87). Prior to coming to Yale, he was in private 
practice in Washington, D.C., from 1952 to 1959 and 
was with the U.S. Department of Justice from 1959 to 
1969. His last position with the Department was direc- 
tor, Office of Criminal Justice. The editors of Federal 
Probation are please to welcome Professor Freed to 
the journal’s advisory committee. | 


Ruth Parsons Baker, emeritus executive director 
of the International Prisoners Aid Association, died 
March 28 in Scottsdale, Arizona, at the age of 92. She 
dedicated her life to prisoners aid and offenders reha- 
bilitation and was often referred to as the first woman 
ever to serve inside a prison for men in the United 
States. She founded the Wisconsin Society for the 
friendless (later called the Wisconsin Service Associa- 
tion), which she headed until her retirement in 1951. 
She also served 23 years as executive director of the 
Internationa! Prisoners Aid Association. In 1977 the 
Baker Community Correctional Center in Milwaukee 
was named after her and her husband, John Baker, 
in recognition of their leadership in correctional work 
at the national and international level. 


Federal Prisons Director J. Michael Quinlan 
visited the White House on June 16 along with heads 
of other Federal law enforcement agencies to brief 
President Bush on issues important to the Bureau of 
Prisons. During their meeting, the Director stressed 
three issues of particular importance to the Bureau— 
the overcrowding problem, the importance of manda- 
tory work to prison managers, and the difficulties 
that human resource managers are having in filling 
many positions because of pay scales. Quinlan noted 
that the President seemed particularly interested in 
issues of law enforcement pay and the success the 
Bureau has had in placing facilities on military bases. 


The Judicial Conference of the United States 
recently reported to Congress on the impact of drug- 
related criminal activity on the Federal courts, with 
recommendations as to the resources the courts will 
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need to meet that impact. The Conference’s report, 
which was required by the Anti-Drug Abuse Act of 
1988, found that drug-related crime exerts tremen- 
dous pressure on the court system. Since 1980, drug- 
related criminal case filings have increased by 229 
percent, compared with a 56 percent increase in crim- 
inal case filings generally and a 42 percent increase 
in Federal case filings overall. Drug-related criminal 
cases now constitute 24 percent of criminal filings 
and 44 percent of criminal trials. The Conference 
report projected an increase of up to 5,300 drug- 
related criminal cases involving 9,900 defendants by 
1991 as a result of the Anti-Drug Abuse Act of 1988. 
(This increase is partly a result of increased prosecu- 
tion and law enforcement resources.) 


“Tourniquet sentencing,” a new approach to sen- 
tencing criminals who violate the terms of their proba- 
tion, rewards them for progress they do make while 
still punishing their transgressions. It promises sav- 
ings in public funds, increased restitution to victims, 
and improved chances of rehabilitation, according to 
Andrew R. Klein, chief probation officer of the 
Quincy, Massachusetts, Trial Court. He is author of 
“When Should You Send a Probationer Back to Jail?,” 
the cover story in a recent edition of Judges’ Journal 
magazine. “Tourniquet sentencing” (a phrase coined 
by Judge Albert Kramer of Quincy) is incremental, 
with penalties becoming gradually more severe with 
each new infraction. Judges’ Journal is published 
quarterly for members of the American Bar Associa- 
tion Judicial Administration Division. Review copies 
are available from the ABA at 750 North Lake Shore 
Drive, Chicago, Illinois 60611, (312) 988-5000. 


American Bar Association President Robert D. 
Raven testified in June at Senate Judiciary hearings 
supporting a measure to reform the Racketeer In- 
fluenced and Corrupt Organizations Act (RICO) 
which, he said, “is being used almost solely against 
legitimate business rather than organized crime.” 
RICO isa broad law and its provisions, he explained, 
“permit a reasonably artful advocate to convert vir- 
tually any type of commercial dispute involving argu- 
ably deceptive statements into a RICO claim.” Raven 
pointed out that while civil RICO was little used in 
the first decade after its adoption in 1970, its use 
dramatically increased beginning in 1980. Reforms 
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are needed toensure the law “addresses itself to organized 
crime as Congress originally intended,” he concluded. 


Over half of all violent crimes, including murder, 
assault, rape, and robbery, are committed by persons 
under the influence of alcohol, according to a Depart- 
ment of Transportation study. “The most frequently 
committed violent crime is drunk driving, which kills 
more people than do firearms,” says Dennis Bryde, 
civil engineering and traffic safety specialist at Mich- 
igan State University. “Surveys show that 77 percent 
of Americans support mandatory prison sentences 
even for first-time drunk driving offenders.” For 
more information, call Bryde at (517) 355-3270. 


The Supreme Court, on May 15, inacase entitled 
Thornburgh v. Abbott, upheld in its entirety the Fed- 
eral Bureau of Prisons’ policy regulating incoming 
publications. In what must be one of the Bureau’s 
oldest cases (filed 15 years ago), the Bureau argued 
that a publication could be rejected if the rejection is 
reasonably related to legitimate penological interests. 
The Court decided that this was the correct standard. 
The Court also upheld the “all or nothing” rule, which 
allows the Bureau to reject an entire issue of a publica- 
tion because of a single rejectable article. This decis- 
ion was closely watched by a number of State correc- 
tional systems, whose regulations on publications are 
closely patterned on the Bureau’s. 


The National Institute of Justice has published a 
series of research papers on the topic of police and the 
community. Developed by the Executive Sessions on 
policing at Harvard University’s John F. Kennedy 
School of Government, the reports concentrate on 
how law enforcement agencies can work with the 
communities to better centrol serious crime. The re- 
ports, entitled “Police and Communities: The Quiet 
Revolution,” “Crime and Policing,” and “Policing and 
the Fear of Crime,” are available from the National 
Criminal Justice Reference Service, Box 6000, Rock- 
ville, MD 20850. 


The National Sheriffs’ Association has an- 
nounced publication of a comprehensive text, 


Child Sexual Assault: Confronting the Crisis. The 
two-volume text is designed for trainers and practi- 
tioners from all agencies involved in investigating or 
prosecuting cases of child sexual assault in out-of- 
home child care settings. NSA has also developed 
corresponding training curricula aimed at assisting 
agencies and communities in establishing model guide- 
lines and multidisciplinary teams to investigate and 
prosecute such cases. To order the volumes, or for 
further information on the training program, contact 
NSA’s Research and Development Division, at (703) 
836-7827 or (800) 424-7827. 


The American Bar Association’s Consortium 
for Professional Education and the National Insti- 
tute for Trial Advocacy have produced a video series 
designed to help litigators with jury selection and 
persuasion. In “The Art of Advocacy—Selecting and 
Persuading the Jury,” experienced trial lawyers, com- 
munication experts and social scientists evaluate po- 
tential jurors, develop effective themes for their cases, 
and present their cases in a persuasive way. “The Art 
of Advocacy—Selecting and Persuading the Jury” 
costs $895. The series may be rented for $450. Pur- 
chase price of individual programs is $125; rental 
charge for an individual program is $50. Shipping 
and handling charges are $50 for the entire series 
and $5 for individual programs. The series may be 
ordered from the American Bar Association, Divi- 
sion for Professional Education, 750 North Lake 
Shore Drive, Chicago, IL 60611, telephone i-800-621- 
8986 outside Illinois, or 312-988-6200 in Illinois. 


“Neighborhoods and Police: The Maintenance 
of Civil Authority” is the title of a May 1989 publi- 
cation of the National Institute of Justice, Office of 
Justice Programs, U.S. Department of Justice, Wash- 
ington, D.C. 20531. It focuses on three aspects of 
neighborhoods: (1) the neighborhood as polity; (2) the 
ability of a neighborhood to defend itself against 
crime and disorder without eliminating civility and 
justice from social relations there; and (3) alternate 
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